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Your Estate Planning Legal Companion

If you’re like a lot of people, you have a nagging feeling that you need to 
work on your estate plan—but you haven’t gotten around to it because 
it sounds hard or expensive or unpleasant. Perhaps you don’t even know 

where to start. We’re here to help. In Estate Planning Basics, attorney and 
estate planning expert Denis Clifford gives you a broad overview of the 
nuts and bolts of estate planning and clearly explains what you’ll need to 
consider while planning your estate.

What is estate planning, anyway? It might sound mysterious, but it 
doesn’t have to be. At its core, estate planning is deciding who will get 
your property after you die and choosing how that property will be 
transferred at your death. Estate planning can also mean making some 
important personal decisions, such as who will provide care for your 
young children if you can’t and who should make medical and financial 
decisions for you if you become unable to handle things yourself.

It might not be easy to think about these deeply personal issues, 
but creating a plan that puts your affairs in order doesn’t need to be 
complicated or difficult. And the sooner you get your plan in place, the 
sooner you can reap the real reward of estate planning: the feeling of 
confidence and security that comes with knowing that the people you  
love will receive your gifts to them efficiently and at a minimum cost  
after you’re gone.

To help you get going with your estate plan, this book explains:
•	 how wills work and why you need one
•	 the benefits of using a living trust
•	 how you can provide care and protection for your children
•	 what probate is and why you might want to avoid it
•	 the ins and outs of the main retirement savings plans
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•	 preparing for incapacity
•	 estate taxes—and why it’s highly unlikely that you need  

to worry about them
•	 how to make your own estate plan, and
•	 when you need to see a lawyer.

When you’re ready to actually make your plan, you’ll probably be able 
to do much of your estate planning yourself, if you want to. Many estate 
planning tools, including wills, simple living trusts, health care directives, 
and powers of attorney usually don’t need a lawyer’s expensive touch. Most 
of these tools are simple, relatively inexpensive, and available to regular 
people. Of course, there can certainly be situations when an attorney’s 
help is desirable. But the reality is that you’ll be able to get a good start on, 
and perhaps finish, your estate plan without ever needing to hire a lawyer. 

Congratulations on starting your estate planning—it’s a wonderful 
thing to do for yourself and your family. We know from long experience 
that putting a sound estate plan into place can bring peace and satisfaction 
to those who take the time to do it.  ●
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W 
 
ho needs to bother with estate planning? Here’s the short answer:

•	 anyone who owns property that matters to them
•	 anyone concerned with possible incapacity, and
•	 anyone with a minor child (younger than 18).

Estate planning isn’t only for the rich, nor are there minimum property 
requirements, such as owning a home. Anything you care about—from 
artworks to gold earrings to items with little or no market value, such as 
the old family rocking chair or loved photographs—is significant enough 
to warrant at least basic estate planning. 

First, ask yourself whether you own any property that you want to go 
to a specific person or organization when you die. If the answer is yes, you 
need to create a plan to make sure your desires will be carried out. 

Second, consider whether you care about who would make medical 
or financial decisions for you if you couldn’t make them yourself. If you 
do, that’s another reason to plan ahead. The wise way to handle these 
possibilities is to create binding legal documents that set out your wishes 
and appoint a person of your choice to make decisions for you if you can’t. 

EXAMPLE: Tracy doesn’t think she has reason to worry about estate 
planning because she and her partner live a simple life and don’t own 
much. However, Tracy is a carpenter, and her tools are worth more than 
$20,000. She also has a record collection that’s not worth much but is 
meaningful to her. Tracy wants the tools and the records to go to her 
partner if she dies. She knows that her partner knows her wishes. But 
after looking into it, she learns that if she dies without making a legal plan 
for her property, state law would give everything she owns to her family, 
from whom she is estranged. Further, she learns that if she were to have an 
accident and become unable to manage her own finances or medical care, 
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her partner would have no legal right to act on her behalf. So, to make her 
intentions crystal clear (and legal), she prepares:

•	 a simple will (that gives all of her property to her partner)
•	 a financial power of attorney (that gives her partner power over her 

finances, if needed), and 
•	 a health care directive (that states her wishes for health care and 

gives her partner the power to make health care decisions on her 
behalf, if needed).

After she makes and finalizes her plan, she feels great relief knowing that 
her wishes are clear and legally documented.

Third, if you have a minor child, or children, you automatically have 
estate planning concerns. Who will raise your child if you can’t? More 
precisely, if you and the child’s other parent—if there is one—die before 
your child is legally an adult, who will be the adult responsible for caring 
for the child? Legally, there are two different adult roles involved. The 
first is raising and nurturing the child—having legal custody, and making 
day-to-day personal decisions on the child’s behalf. The second adult role 
is managing any property owned by, or left for the use of, the child. By 
law, minors can’t control any significant amount of property they own. 
Commonly, parents name one adult to serve in both capacities.

EXAMPLE: Iman and Joe are married and have two young children, aged 
one and three. They own an inexpensive car, personal and household 
belongings, and two life insurance policies for $200,000, one on each of 
their lives. If one of them dies, the other one will carry on, aided by the life 
insurance. But like many parents, the couple worries about what will happen 
if they die together. They discuss who should raise their children and manage 
the insurance money if they both die. They are pleased and relieved to 
agree that their wisest choice is Joe’s sister Susan, who loves their kids and is 
securely married with one child of her own. Iman and Joe discuss the matter 
with Susan, who agrees to serve as guardian if the need arises. 
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But I Don’t Want To

Many people put off their estate planning. There are many reasons for this 
procrastination: a busy life, a mistrust of lawyers, a belief that it’s not critical 
for their circumstances, and so on. But most commonly, people put off estate 
planning because they just don’t want to think about it. This avoidance makes 
sense because it is incredibly uncomfortable and sad to contemplate dying 
and how it will affect our loved ones. 

But logic needs to win out here. Dying or getting really sick before you’ve 
made a plan could be a huge burden on your loved ones. At the risk of making 
you even more uncomfortable, here is a list of problems you could leave behind. 

If you become incapacitated without a plan:
•	 A court will decide who would manage your finances.
•	 State law will determine who would make medical decisions on  

your behalf.
•	 Those who do make those medical decisions would have to do so 

without knowing what you would want—and this could spark 
discord among those who care about you. 

If you die without a plan:
•	 A probate court will distribute your property according to state law.
•	 Probate could be costly, time-consuming, and stressful.
•	 If you have young children and they don’t have another legal parent, 

a judge will decide who will care for them. 
You can avoid these potential problems with just a few simple legal 

documents. So, if you can overcome the discomfort, it’s time to make an 
estate plan. This book will help you get started.

RESOURCE 
Learn about your state’s intestate succession laws. If you die without 

a will, your state’s “intestate succession” laws will determine how your property will 
be distributed. You learn about your state’s intestate succession laws on Nolo.com 
at www.nolo.com/legal-encyclopedia/intestate-succession.
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Evaluating Your Personal Situation
The first step in creating a sound estate plan is to look realistically at your 
personal situation. Begin by taking stock of what property you own, who 
your beneficiaries will be, who will care for minor children, and what 
complications you foresee. 

Some situations have built-in family-specific complexities. For example, in 
a second or subsequent marriage, a couple might have “yours, mine, and our” 
kids as well as “yours, mine, and our” property. Unmarried people might 
also have specific concerns to address because state law makes assumptions 
about who should get their property and who should be their executor, and 
often those aren’t the people the unmarried person would have picked. 

Everyone’s situation is unique to some degree. The particular mix of 
property you own, the structure of your family (biological or chosen), and 
the dynamics of your relationships make your situation different from 
everyone else’s. So, it’s important to take a good look at what you have 
and what you need. 

Your Property
At the heart of your estate plan will be decisions about who will inherit 
your property. Deciding how to divide your property might be easy—or 
not. Either way, forming a list (even a mental list) of what you own is an 
important first step.

Knowing What You Own
Many people, especially those doing basic estate planning, face no problem 
knowing what property they own. Often the major asset is a house; then 
there’s a car, some savings, perhaps stocks or other investments, and personal 
or household possessions, like jewelry or art. There might be other assets, 
such as any funds remaining in retirement accounts like an IRA or a 401(k) 
plan, where beneficiaries are named as part of the account. (Using retire-
ment plans as estate planning devices is discussed in Chapter 8.)
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Knowing what you own can be especially complicated for married 
people, because state laws determine how much of your property you 
legally own with your spouse and how much you must leave your spouse 
when you die. 

In the great majority of states, called “common law” states, your 
spouse has a legal right to inherit part of your property. In these states, 
laws protect a surviving spouse from being completely disinherited by 
the other spouse. If a spouse isn’t left at least the amount required by 
state statute— usually one-half of the deceased spouse’s property—the 
surviving spouse can claim that amount, no matter what the deceased 
spouse’s estate plan provided. In almost all common law states, a spouse 
can waive statutory inheritance rights. This can be done in a prenuptial 
agreement, or at any later time.

Common Law and Community Property States

Common law states are all 
states that aren’t community 
property states.

Community property states are Arizona, 
California*, Idaho, Louisiana, Nevada, New 
Mexico, Texas, Washington*, and Wisconsin.

* Registered domestic partners are also covered by community property laws.

Alaska, Florida, Kentucky, South Dakota, and Tennessee allow a married 
couple to make a written agreement stating that they wish certain property  
to be treated as community property. (See a lawyer if you want to make this 
kind of agreement.)

In contrast, “community property” states have no inheritance require
ments for spouses. Instead, spouses are protected by the rule that each 
spouse owns one-half of all property acquired by either spouse during 
marriage. There are, of course, some exceptions. For example, property 
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owned by one spouse before marriage and kept separate during the 
marriage remains the separate property of that spouse, as does property 
inherited by or gifted to one spouse. 

SEE AN EXPERT
Planning to leave your spouse less than half. If you live in a common 

law state, and you want to leave your spouse less than one-half of your property, 
see a lawyer for advice.

Making a List
Do you need to make a physical itemized list? Not necessarily. Indeed, 
most people don’t need to bother with it, especially if you plan to leave all 
or most of your property to one or more people. However, some people 
find it helpful. 

Inventorying your property can be particularly desirable if:
•	 You plan to leave many items of property to many different 

beneficiaries—for example, a large collection of jazz records  
to be distributed among dozens of fellow aficionados.

•	 You aren’t sure what you actually own, perhaps because of  
shared business ownership, or because you’re not certain about 
your state’s rules governing marital property for estate planning 
purposes. 

•	 You want to pin down what you own so you can estimate your 
net worth to see if your estate is likely to owe state or federal 
estate tax. But even here, a rough estimate of total value is all you 
need, and you probably won’t have to itemize meticulously to 
make that estimate.

If you do want or need to make a list, you can use the chart “Types  
of Property You Might Own,” below, to spark your memory about what 
to include.
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Types of Property You Might Own

Animals

Antiques

Appliances

Art

Books

Business interests

Corporation

Limited partnership

LLC

Sole proprietorship

Partnership

Business property*

Cameras and photo 
equipment

Cash accounts

Certificates of 
deposit

Checking

Money market funds

Savings

Cell phones

China, crystal, and 
silver

Coins and stamps 

Collectibles 

Computers, tablets, 
and e-readers

Copyrights, patents, 
and trademarks

Electronic 
equipment 

Furniture

Furs

Jewelry

Music collections 
(digital, vinyl, CD,  
or other)

Photos (digital or 
printed)

Precious metals

Real estate

Agricultural land

Boat/marina dock 
space

Co-ops

Condos

Duplexes

Houses 

Mobile homes

Rental property 

Timeshares

Undeveloped land

Vacation houses

Retirement accounts

Royalties 

Securities

Bonds

Commodities

Mutual funds

Stocks

U.S. bills, notes,  
and bonds

Tools

Vehicles

Bicycles

Boats

Cars

Motorcycles

Motor homes/RVs

Planes

*	 If you own a sole proprietorship
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TIP
Don’t forget your digital assets. When thinking about what should 

happen to your property when you die, consider what will happen to the things 
you keep online—blogs, email accounts, photos, social networking identities,  
and so on. You won’t be able to use your will or trust to leave most of these  
things to others, but you can leave detailed instructions for your executor 
describing what you’d like done with them. It’s also a good idea to securely leave 
a list of your user names and passwords, so that your executor won’t have any 
trouble accessing your accounts. You can learn more about planning for your 
digital assets at www.nolo.com/legal-encyclopedia/digital-assets.

Your Beneficiaries 
Your beneficiaries are the people and organizations to which you leave 
your property. Distribution plans can range from the simple, such as 
leaving everything to your spouse, to far more complex arrangements, such 
as using trusts to leave property to many family members over generations 
while also leaving property to friends and organizations at your death.

Most people find that they need a fairly simple plan—one that makes 
their choices clear and leaves their property outright, with no strings 
or controls attached. (One exception can be property left to minors or 
young adults. See “Choosing How Your Children’s Property Should Be 
Managed” in Chapter 3.)

EXAMPLE 1: Francine and Phillip, a married couple, want to leave everything 
to each other. When the second spouse dies, all the property will be divided 
equally among their three children. 

EXAMPLE 2: Lily has a son, aged nine, and a modest estate. She wants 
to leave most of her property to her son (in a trust until he’s 30), and the 
remainder to her friends Kelly and Gretchen.

EXAMPLE 3: Angela has a substantial estate and 2 children, aged 45 and 36. 
She wants to leave the bulk of her property equally to them, plus gifts of 
specific heirlooms to her sister and niece, and some cash to The Nature Society. 
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Those in subsequent marriages might face more difficult beneficiary 
decisions, and if one or both spouses have children from a prior marriage, 
conflicting desires can arise. Spouses might feel torn between leaving 
property to children from a prior marriage and aiding the current spouse, 
along with any children from the new marriage.

EXAMPLE: Russell and Katy marry in their 50s, a second marriage for both 
of them. Russell has 2 children, aged 25 and 28. Katy has a daughter, who just 
turned 30. Russell’s net worth is about $370,000; Katy’s is about $560,000. 
They purchase a house together. Each contributes $150,000 for the down 
payment. Katy will pay roughly two-thirds of the mortgage payments and 
house expenses, because she earns considerably more than Russell.

Both spouses feel strongly that when one spouse dies, the other should 
be able to continue to live in the house. But they also want their individual 
shares of the house to go to their own children after they both die. Neither 
wants to create the possibility that the child or children of the spouse who 
lives the longest could somehow end up owning the entire house. The couple 
must agree on how the house will be divided when both die, including how 
Katy’s extra contribution for payments and expenses will be apportioned. 
Also, they must devise a legal mechanism to accomplish their goals.

The usual legal device for handling this kind of second-marriage issue is 
a marital trust that allows each person to provide for their spouse while 
also leaving property to their children. For details about this type of trust, 
see Chapter 11.

Do you need to make a list of beneficiaries? Again, not necessarily. 
If you plan to involve a small group of people—say, your spouse and 
children—then a list won’t do much for you. However, if your situation 
is more complex, making a list—or even sketching out the family tree—
might be helpful. 
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Providing for Young Children
Parents raising young children are usually quite clear that their major estate 
planning concern is providing for the minors if the parents suddenly die.  
(A minor is any child younger than age 18.) “Providing” means deciding: 

•	 who will raise the child, and 
•	 who will manage any money or property that the child legally owns. 

Parents of young children might make plans to have sufficient property 
to leave the child, such as buying term life insurance.

If there are two parents and one dies, the surviving parent will normally 
take custody of the child. On the other hand, if there is no other parent 
involved, or to prepare for the possibility of the death of both parents, 
parents can use a will to nominate a “personal guardian” to care for the 
child. This nomination isn’t binding on a court, but the judge will 
routinely confirm the expressed desires of the deceased parent.

EXAMPLE: Myron and Kim are divorced but manage to cooperate without 
viciousness in raising their young son Lawrence. Each understands that if  
one dies before Lawrence turns 18, the other parent will have custody. 
Myron dies and Kim now has sole custody. In her will, she nominates her 
sister Polly to serve as Lawrence’s guardian if she dies.

It’s very difficult to prevent a parent who has been involved in raising 
a child from gaining legal custody if the custodial parent dies. But if the 
other parent hasn’t been involved in raising the child, or you believe 
that parent isn’t fit to have custody, there are steps you can take to try to 
prevent that parent from gaining custody. (See “Naming Someone to Care 
for Young Children” in Chapter 3.)
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Your Children’s Property
Legally, minors can’t own any significant amount of property outright. 
So you need to nominate an adult to supervise and manage any property 
owned by your child, including property you leave to the child, other 
inheritances, or the child’s own earnings. There are several different legal 
devices you can use to leave property to your young children. These are 
discussed in Chapter 3.

Planning for Incapacity
In addition to making plans to leave your property, it’s crucial that you 
make arrangements for the handling of your medical and financial affairs 
if you ever become incapacitated and can’t take care of them yourself. 
Wrenching family conflicts can arise if you haven’t clearly specified your 
wishes. Creating binding legal documents that express your desires and 
appoint people to step in for you is discussed in Chapter 4.

Protecting Assets in Case of Catastrophic Illness

Many people are concerned that if they become seriously ill, all their assets 
will be consumed to pay for health care costs. To address this reasonable 
concern, some people hope that there is a simple clause or trust they can 
use to shield their assets. Unfortunately, no such device exists. The best you 
can do is: 

1.	 Seek advice from an attorney who is knowledgeable about the type 
of (complex and expensive) trusts that could protect your assets, 
such as a “Medicaid trust” or a “domestic asset protection trust.” 

2.	 If you’re married or coupled, learn how to protect the assets of the 
spouse or partner who isn’t ill. 

This is covered in depth in Long-Term Care: How to Plan & Pay for It, by 
Joseph L. Matthews (Nolo). 
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Transferring Your Property After You Die
To arrange for the transfer of your property to your beneficiaries after 
you die, you must use one or some combination of various legal devices. 
The two most popular are wills and living trusts. Deciding which transfer 
devices are best for you is the main technical aspect of basic estate planning, 
and it’s where law and legal documents come into play. 

Some people with complex family situations or complicated business 
holdings may need a lawyer to help them figure out what kind of estate 
planning they need. However, with help from this book, many people 
will be able to determine which device or combination of devices is best 
for them, without hiring a lawyer.

Wills
A will, the simplest estate planning device to prepare, is a document that 
leaves some or all of your property to beneficiaries you choose. You can 
also use a will to name an adult guardian for your young children. Wills 
are discussed in detail in Chapter 5.

The principal drawback of a will is that it must normally go through 
probate, a complicated and expensive court proceeding. Probate rarely 
provides any real benefit to your beneficiaries, or, indeed, to anyone, except 
the lawyers involved. You can read more about probate in Chapter 5.

Living Trusts
A living trust is a legal document similar to a will in function, except that 
no probate or other court proceedings are required to turn property over to 
beneficiaries. Because of this, living trusts are a popular probate-avoidance 
device. A living trust can only distribute property that is legally owned by 
the trust. So, you must legally transfer property to your trust when or after 
you create it. Read more about living trusts in Chapter 6.
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Other Ways to Transfer Property
There are a number of other ways to transfer property—and avoid  
probate—that can be useful in certain situations. These methods include:

•	 pay-on-death accounts for bank deposits or securities  
(stocks and bonds)

•	 transfer on death real estate deeds
•	 transfer on death vehicle registration
•	 joint tenancy, a form of ownership where the surviving owner(s) 

automatically receive the interest of a deceased owner without 
probate, and

•	 tenancy by the entirety, a special version of joint tenancy  
specifically limited to married people. 

These and other easy ways to avoid probate are discussed at greater 
length in Chapter 7.

Estate Taxes
Don’t worry about estate taxes until you find out whether or not your 
estate will owe them. Almost all won’t. For deaths in 2024, an estate must 
be worth more than $13.61 million (net) before it’s liable for federal estate 
taxes. This amount will rise with inflation. That said, a small handful 
of states also impose estate taxes, and in a few of those, the exemption 
isn’t nearly as low as the federal exemption. In those states, it is possible 
that your estate may be liable for state estate taxes even if you don’t have 
millions of dollars. Read more about estate taxes in Chapter 9.

Making Changes
A few estate planning tools are irrevocable by definition—for example, 
joint tenancy and irrevocable trusts. (See Chapter 10.) But for the most 
part, you aren’t locked into anything when you prepare your basic estate 
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planning documents, such as your will, living trust, or powers of attorney. 
You can change, amend, or revoke those documents any time you want to, 
for any reason—or no reason. 

Keep in mind, however, that to update your documents or make 
new ones, you must be “competent” when you make a change. Legally, 
“competence” means having the mental capacity to make and understand 
decisions regarding your property. You have to be pretty far gone before 
you aren’t legally competent to change your documents. For instance, 
forgetfulness—including not always remembering who people are—
doesn’t by itself establish mental incompetence.

More Estate Planning Resources From Nolo
For more than 50 years, Nolo has published books, software, articles, 
and forms that help people make informed choices about estate planning. 
Below is a list of Nolo products that address different aspects of estate 
planning and related matters.

•	 Plan Your Estate, by Denis Clifford, offers in-depth coverage of 
all significant elements of estate planning, from simple wills to 
complex tax-saving trusts, from funerals to family businesses.

•	 Quicken WillMaker & Trust helps you to prepare a comprehensive 
will, which includes naming a personal guardian for your young 
children, naming property managers for young beneficiaries, 
and naming a caretaker for your pet. You can also use Quicken 
WillMaker & Trust to prepare a living trust, health care directives 
(including living wills and durable powers of attorney for health 
care), financial durable powers of attorney, transfer on death 
deeds, a document that sets out your wishes for final arrangements, 
and other useful legal forms.

•	 Quick & Legal Will Book, by Denis Clifford, shows you how to 
prepare a basic will efficiently using documents downloaded to 
your computer.
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•	 Make Your Own Living Trust, by Denis Clifford, provides a complete 
explanation of how to prepare a living trust. The book contains 
forms and information that show you how to create individual living 
trusts, shared living trusts, and basic wills.

•	 Special Needs Trusts: Protect Your Child’s Financial Future, by 
Kevin Urbatsch and Jessica Farinas Jones, gives you all the 
information and forms you need to create a trust that provides 
for a person with a disability without jeopardizing eligibility for 
government benefits.

•	 Saving the Family Cottage: Creative Ways to Preserve Your Cottage, 
Cabin, Camp, or Vacation Home for Future Generations, by Stuart 
J. Hollander, Rose Hollander, and Ann O’Connell, explains 
succession planning for a vacation home, covering issues that can 
arise with shared ownership, from choosing the right legal entity 
for that home to renting it.

•	 8 Ways to Avoid Probate, by Mary Randolph, offers a thorough 
discussion of all the major ways to transfer property at death 
without probate.

•	 The Executor’s Guide: Settling a Loved One’s Estate or Trust, by 
Mary Randolph, is a comprehensive handbook to help executors 
and trustees wind up a deceased person’s affairs. It can also help 
you get your estate in shape for your own executor or trustee.

•	 The Trustee’s Legal Companion, by Liza Hanks and Carol Elias 
Zolla, presents a comprehensive explanation of serving as a trustee 
of a living trust, including state-by-state charts of all relevant laws.

•	 Get It Together: Organize Your Records So Your Family Won’t Have To, 
by Melanie Cullen, with Shae Irving, provides a complete system 
you can use to organize your legal documents, financial records, 
and other important personal information for your executor and 
other loved ones.
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•	 How to Probate an Estate in California, by Lisa Fialco, shows how 
to probate an uncomplicated California estate without an attorney.

•	 Long-Term Care: How to Plan & Pay for It, by Joseph L. Matthews, 
is a practical guide that provides all the information you need  
to help make the best arrangements for long-term care. It shows 
how to protect assets, arrange home health care, find nursing- and 
non-nursing-home residences, evaluate nursing home insurance, 
and understand Medicare, Medicaid, and other benefit programs.

•	 Social Security, Medicare & Government Pensions: Get the Most Out 
of Your Retirement & Medical Benefits, by Joseph L. Matthews, 
shows you the way through the current maze of rights and 
benefits for those 55 and older, including Medicare, Medicaid,  
and Social Security retirement and disability benefits, as well as 
age-discrimination protections.

•	 Nolo’s Guide to Social Security Disability: Getting & Keeping Your 
Benefits, by David A. Morton, helps you understand who is eligible 
for Social Security disability benefits and shows you how to get 
any benefits that are due to you.

You can find all of these resources on www.nolo.com. There, you’ll 
also find lots of free legal information on a wide range of topics, including 
plenty of material to help you plan your estate. ●
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Here we reach the core of estate planning: deciding who will receive 
your property after you die. This can be a satisfying part of the 
estate planning process, enabling you to contemplate the benefits 

your property will bring to the people or organizations you choose. When 
it comes to naming beneficiaries, you are free to make whatever decisions 
you wish, except that if you are married, in most states you must leave at 
least half of your property to your spouse.

For estate planning purposes, beneficiaries can be divided into two 
groups, depending on the rights you give them. “Direct beneficiaries” 
receive your property outright. “Alternate beneficiaries” receive property 
only if the direct beneficiary for that gift isn’t alive when you die. Below 
we’ll take a closer look at beneficiary types, as well as possible beneficiary 
complexities.

Direct Beneficiaries
A direct beneficiary is a person or institution you name in a will, trust, or 
pay-on-death account to receive a gift of specific property. For example, if 
you leave your car to your daughter, she is a direct beneficiary. You can have 
as many different direct beneficiaries, for different gifts, as you choose.

Direct beneficiaries come in two types: 
•	 primary beneficiaries—people or institutions named to receive 

specifically identified property, and
•	 residuary beneficiaries—people or organizations named to receive 

“everything else”; that is, any property not specifically left to 
primary beneficiaries.

EXAMPLE: In her will, Kira leaves her car to her friend Alice, her jewelry to 
her friend Dori, and $10,000 to the Sierra Club. All these are direct primary 
beneficiaries. She leaves all other property subject to her will to her brother 
Tom. He is her direct residuary beneficiary. 
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! CAUTION
Special rule for Floridians. The Florida Constitution (Art. 10, § 4) 

prohibits the head of a family from leaving a family residence to someone other 
than a spouse or minor child, if either exists. See a lawyer if you have questions 
about how this law applies to you.

Gifts to Caregivers in California, Illinois, or Nevada

If you live in California, Illinois, or Nevada and want to leave a substantial  
gift to any nonrelative who has recently helped you with personal or health 
care, see a lawyer first. You can leave such a gift—but first you may need to 
have a lawyer sign a statement, verifying that you’re acting freely and aren’t 
being unduly influenced.

If you don’t, the gift could be void—meaning the intended recipient won’t 
get it. These states have laws that aim to prevent caregivers from taking 
advantage of the people who depend on them. However, the laws could 
easily invalidate perfectly reasonable gifts that you really want to make. For 
example, a gift to a new neighbor who brings meals and helps you pay bills 
could be voided, as could a gift to a paid live-in caregiver who has become  
a good friend.

These laws apply only to gifts greater than:
•	 $5,000 in California (if your entire estate will be worth  

less than $184,500)
•	 $20,000 in Illinois, and 
•	 $3,000 in Nevada.

Most gifts to family members won’t be affected, but gifts to loved ones 
who aren’t legally related, like stepchildren or unmarried partners, could  
be voided if your will is challenged. 

If you think these laws could void gifts that you want to make, see a lawyer 
who handles estate planning, family law, or elder care matters for help. 

(Cal. Prob. Code §§ 21380–21392, 755 Ill. Comp. Stat. § 5/4a, Nev. Rev. 
Stat. §§ 155.093–155.098.)
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For many people, beneficiary situations are relatively simple. It can even 
be simple to name many different beneficiaries for different specific items 
of property. As long as you clearly set out which person gets which item, 
there should be no trouble. Other people, however, don’t have it so easy. 
Complicated questions may arise about possible beneficiaries. But before 
discussing these complexities, let’s look at one concern you should address 
no matter what your beneficiary situation: whether to name alternate 
beneficiaries.

Alternate Beneficiaries
An alternate beneficiary is a person or organization you name to receive 
a gift you left to a direct beneficiary, if that direct beneficiary dies before 
you, or doesn’t outlive you by a defined period of time chosen by you, 
often 30 to 45 days. (This is called a “survivorship requirement.”) You 
can name one or more alternate beneficiaries for every one of your direct 
beneficiaries. Commonly, spouses who leave all of their property to each 
other name their children as alternate beneficiaries. Other alternate 
beneficiary plans can be more complex.

EXAMPLE: Howard decides to leave his property equally to his brother, Al, 
and sister, Sheila. Howard also decides that if Al dies before him, Al’s share of 
the property should be divided as follows: 25% each to Al’s three children, 
and 25% to named charities. If Sheila dies before Howard, he divides 
her share this way: 50% to her daughter, 25% to named charities, and the 
remaining 25% to a political cause.

When preparing your will or living trust, should you name alternate 
beneficiaries? The conventional estate planning advice is that you must, 
but it’s not necessary to name them in every situation.
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If there’s a reasonable chance that a primary beneficiary won’t outlive 
you, for instance if the beneficiary is elderly or ill, it’s surely sensible to 
name an alternate. Of course, you could amend your will or trust to name 
a new beneficiary for property left to someone who predeceases you, but 
naming alternates will save you the work. Also, it eliminates the risk that 
you won’t be able to amend your will or living trust—or that you simply 
won’t get around to it. Better to name alternative beneficiaries so that you 
have a plan in place from the get-go.

However there are the rare situations in which alternates aren’t 
necessary because there is little or no chance for an alternate to be 
needed—like when many beneficiaries share one gift. 

EXAMPLE: Glen prepared a living trust in his early 70s. He named all six 
of his adult children as equal beneficiaries to his entire estate. His trust also 
states that if any one of his children were to die before him, that child’s 
share would be split among the surviving children. He didn’t name any 
alternate beneficiaries, because in order to need alternates, all six of his 
children would need to die before he dies, which seemed truly impossible  
to Glen.

Of course, some people want to carry out several levels of beneficiary 
planning, naming alternates for each alternate and so on. That’s fine too. 
An important purpose of estate planning is to give you peace of mind that, 
as far as worldly property goes, you’ve prepared for the consequences of 
your death. If you are comforted by knowing that your planning includes 
what happens to your property under any circumstance, no matter how 
unlikely, do that planning. The bottom line is that, as with all your basic 
estate planning decisions, you are your own expert, and you can decide 
what feels right.
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Beneficiary Complexities
Viewed pragmatically, estate planning is a mix of property, deep human 
emotions, and law. And it’s the blend of property and emotions—and the 
law—that can cause serious problems. And most people are concerned 
with how to distribute their property fairly, or how to prevent, as best they 
can, future conflicts over their property.

Each family has its own unique quirks and complexities, but here are a 
few situations in which naming beneficiaries can get particularly tricky.

Second or Subsequent Marriages
“Blended” families, or sometimes not-so-blended families, can raise 
complex and difficult estate planning concerns. Individual situations can 
vary greatly, often depending on whether marriages occurred relatively 
early or late in life and on how well family members get along. But 
one thing is obvious—if yours is a blended family, you must carefully 
consider, and do your best to reconcile, needs that may be competing 
and conflicting.

A common problem is how to provide for your current spouse while still 
keeping the bulk of your property intact for your children from a previous 
marriage. A trust can be very useful here. This book discusses marital trusts 
in Chapter 11.

Unmarried Couples
Unmarried couples usually have no automatic legal right to inherit each 
other’s property. (There are exceptions for registered domestic partners 
in just a few states.) A central concern of most members of unmarried 
couples is to arrange to leave property to the other. Happily, unmarried 
people have the right to leave their property to whomever they want, 
using a will or other transfer device like a living trust. In case of serious 
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threat by hostile family members, you could try to provide clear proof 
that you were mentally competent when you prepared the estate plan.

EXAMPLE: Ernest and Arthur have lived together for many years. Aside 
from a few small gifts to friends or family, each wants to leave all property 
to the other after death. They’re concerned with efficiency and economy, 
but above all they want to be sure that their estate plan can’t be success-
fully attacked by several close relatives who have long been hostile to their 
relationship. Ernest and Arthur each prepare a living trust leaving their 
property as they desire. They video their signing and the notarization 
of this document, and have two witnesses watch them sign, to provide 
additional proof that they were both mentally competent and not under 
duress or undue influence when they finalized their documents.

A few states continue to recognize registered domestic partnerships 
as marriage-like agreements, which provide many of the state rights and 
benefits of marriage. However, they have no effect on federal issues and the 
federal government will consider you unmarried. If you have any questions 
about the legal status of your relationship and how it affects your estate 
plan, contact a local family law attorney.

Unequal Distribution of Property
It’s not uncommon for parents to leave property unequally between two or 
more children. This is perfectly legal. The problem may be what the kids 
think and feel about it.

EXAMPLE 1: Gunnar and Louise are married, with a modest estate. They 
have two children in their twenties: Andrea, in her first year of medical 
school, and Suzanne, who’s happily married to a rich man. Each spouse 
leaves all of their property to the other. The alternate beneficiaries, who will 
receive the property when both spouses die, are their children. 
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Gunnar and Louise decide that they will leave 75% of their property to 
Andrea, who faces many more years of financial strain before she becomes a 
surgeon. But the couple is also aware that they may need to revise their plan 
after Andrea achieves her goal, or if Suzanne encounters financial stresses. 
Also, they decide they want to explain their decisions to both daughters, 
to see if they agree that the plan is fair.

EXAMPLE 2: Sherry has three children: Patricia, a prosperous lawyer, 
Albert, a successful journalist, and Caroline, a dancer and single mother. 
Sherry decides she will leave most of her estate to Caroline, because she’s 
the only child who really needs financial help. Sherry decides to talk to all 
three children together, to discuss what percentage to leave to each child, 
and the circumstances under which she’d change her property distribution. 

These are nice tidy examples, but reality may be more murky. Perhaps 
children who receive less than an equal portion will feel resentful, or maybe 
the child who receives more will feel guilty. Further, not every conflict 
can be resolved by one amicable discussion. Sometimes, a major part of 
estate planning is facing that there are serious conflicts between your 
beneficiaries, or even within you, about the distribution of your property.

Shared Gifts
You can name more than one beneficiary for a gift. Indeed, you can name 
as many beneficiaries as you want to share a gift. 

When naming shared beneficiaries, you need to resolve two key 
questions. First, what does each beneficiary receive? This is normally 
handled by leaving percentages of the gift to each recipient.
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EXAMPLE: “I leave my house to my children as follows:
35% to Alexis
25% to Constance
25% to Edward
15% to Phyllis.” 

Second, you need to decide if the gift should be sold promptly after you 
die and the proceeds divided between the beneficiaries in the percentages 
you specified, or if your beneficiaries are to share ongoing ownership of 
the property. This latter alternative raises some thorny problems—for 
example, how will the beneficiaries share control or management of the 
asset, and what will happen if one or more beneficiaries want to sell? You 
must consider possible conflicts between your beneficiaries—not abstract 
possibilities of conflict, which always exist short of paradise, but difficulties 
that might actually occur. In William Butler Yeats’s phrase, “cast a cold 
eye” on the characters and relationships of your beneficiaries. A gift with 
continuing shared ownership is a good idea only if you are confident that 
there won’t be significant conflict among them.

EXAMPLE: Lewis wants to leave the family house equally to his three adult 
children. He doesn’t want them to sell the house because one child, Joe, 
who’s had money and work problems, lives there for free. But Lewis also 
knows that another child feels Joe is a moocher and needs to grow up. Also, 
Lewis doesn’t want to let Joe live in the house forever for free, depriving 
the other two children of their inheritance. Lewis needs to resolve whether 
he really wants to leave the house with continuing shared ownership, or 
simply order that it be sold, and possibly leave more than one-third of the 
proceeds to Joe.
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SEE AN EXPERT
Getting help for continuing shared ownership. If you want to leave 

a gift that involves ongoing shared ownership, see a lawyer to work out the terms 
and form of that ownership. You might want to provide some rules to govern 
ownership, including possible disputes. Leaving the property in a trust can be 
an effective way to create binding rules, but this kind of trust requires careful 
professional drafting.

Long-Term Care for a Child With Special Needs
Parents of children with mental or physical disabilities may need to 
provide for the future care and support for those children whether they 
are minors or adults. To achieve this goal, many parents create long-term 
trusts (often called “special needs trusts”) that protect the children and 
the children’s assets even after the parents die. The purpose of the trust is 
to carefully and purposefully provide for a child with a disability without 
jeopardizing the child’s eligibility for government benefits. Because the 
child doesn’t legally own the trust assets, those assets don’t count when 
determining eligibility. An independent trustee can spend trust income 
or principal for a wide variety of the child’s needs that aren’t covered by 
government benefits. Special Needs Trusts: Protect Your Child’s Financial 
Future, by Kevin Urbatsch and Jessica Farinas Jones (Nolo), explains 
these trusts and provides the information and forms you need to create 
one. In this book, you’ll find more about these trusts in Chapter 11.

Some parents decide to concentrate most of their resources on their 
child with a disability, leaving less for any other children, as illustrated by 
the following example.



CHAPTER 2  |  YOUR BENEFICIARIES  |  31

EXAMPLE: The Balfour family has a child with serious disabilities: Bob, 
aged 15, who will need care all his life. They have two other children, both 
of whom are healthy. The Balfours’ primary estate planning concern is 
doing all they can to arrange for Bob’s care after they die. They realize this 
means leaving Bob most of their modest estate. They discuss this with their 
19-year-old daughter, Rebecca, who says that’s fine. Their 17-year-old son, 
Jeb, resents the attention Bob gets and isn’t so acquiescent. But the Balfours 
decide that protecting Bob remains their top priority. They hope that, 
as Jeb matures, he will understand the difficulties Bob faces and that his 
resentment of Bob will fade.

There are many questions the parents must resolve about Bob. Who 
will be responsible for his personal care after they die? How can they best 
leave money for Bob’s use? How will any money they leave be treated when 
determining eligibility for government benefits? After all, it makes no sense 
to leave money to Bob if it means he will be ineligible for government help 
until it’s all used up. The Balfours must choose a personal guardian to be 
responsible for Bob until he becomes a legal adult at age 18. They must also 
choose a financial guardian who will manage the money they leave for Bob 
during Bob’s lifetime.

After some discussion, they choose Mrs. Balfour’s younger sister to be 
Bob’s personal guardian, if needed. They name their closest friend, William, 
to be Bob’s financial manager, until Rebecca turns 30. After that, she will 
become Bob’s financial manager.

They read Nolo’s book Special Needs Trusts, and decide to hire a lawyer 
to draft a trust that protects Bob’s eligibility for government assistance 
programs and gives the trustee (the property manager) control over trust 
property to use for Bob’s benefit.
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Irresponsible Beneficiaries
Some people worry that if they leave property directly to an adult 
beneficiary, the beneficiary will squander the money. The usual way  
to handle this concern is to leave property to the beneficiary in a trust  
that gives the beneficiary limited or no control over how to spend  
trust property. A trustee who isn’t the beneficiary handles the property  
and distributes it to the beneficiary as the trust directs. (In Chapter 11,  
see “Spendthrift Trusts.”)

Placing Controls on Gifts
For various reasons, you may be tempted to try to impose controls on your 
gifts, rather than leaving them outright to beneficiaries. For example, if 
you want your gift to stay in the family or if you want a beneficiary to get 
a gift only under certain conditions, you may hope to use your estate plan 
to control that property after you die. However, such “dead-hand” controls 
are usually not a good idea. In fact, some aren’t legal, some just aren’t 
feasible, and many can cause real problems with your estate plan.

To start, you should know that you can’t legally control your property 
for many generations. The basic legal rule is that you can impose controls 
for a maximum period of “lives in being” (that is, people alive now) plus 
21 years. Further, some controls are too difficult to enforce. For example, 
suppose you leave a gift to someone only if he quits smoking. Who is to 
police that person? For how long must he quit smoking? What happens 
if he doesn’t? Trying to impose moral requirements on your beneficiaries 
simply won’t work.

This just scratches the surface of how difficult it is to try to control 
someone’s behavior in any way after your death. It’s almost always wise 
to give property outright, without trying to control others’ actions once 
you’re in the grave. But if you’re determined to do it, get help from a 
lawyer. And be prepared to spend some money; the trusts you will need 
are complicated and costly.
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Pets as Beneficiaries
Although pets may seem like part of the family, legally, pets are property. 
This means you can’t leave money or property directly to your pets because 
they can’t own things. But you can try to ensure that your pet will continue 
to have a good life after you’re gone. The easiest thing to do is to arrange 
with a friend or family member to care for your pet. Then in your will or 
living trust, you leave your pet to that person, along with money that will 
be needed to care for your pet.

EXAMPLE: Gina has an eight-year-old black lab named Buddy. She’s concerned 
about what would happen to Buddy if she were to die unexpectedly. So she 
talks to her sister, who agrees to take care of Buddy if Gina becomes unable 
to do so. She also does some math and figures out that she spends about 
$500 a year on Buddy’s food, supplies, and medical care. Then, in her will, 
Gina leaves Buddy to her sister, along with $7,000 to cover Buddy’s expenses 
for the rest of his life. 

However, doing it this way doesn’t create a legal obligation. In other 
words, if you leave your pet in your will or living trust, your pet’s new 
owner won’t have to care for your pet or use your money in any particular 
way—they will own your pet and the money outright and can do with 
them whatever they want. For this reason, it’s important to talk to the 
person you name to get your pet and to really trust that they’re committed 
to caring for your pet as you would want.

To create a legal obligation for the care of your pet, you can use a pet 
trust. Pet trusts describe the legal requirements for how trust property (your 
pet and some money) will be cared for and used. They also name a trustee 
who will have the legal obligation to care for the pet as the trust describes.

SEE AN EXPERT
See an attorney for a pet trust. The laws of every state and the District 

of Columbia allow pet owners to set up trusts for their pets. If you want to create a 
pet trust, you’ll need help from a lawyer.
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Simultaneous Death
Many couples, especially those with small children, are concerned about 
what will happen if both die at the same time. Sure, they know that this  
is highly unlikely, but that doesn’t negate the genuine worry.

With young children, the person named by both parents as the 
children’s personal guardian steps in to raise the children. (Each member 
of a couple should choose the same adult as personal guardian; this is 
discussed at the beginning of Chapter 3.) 

Distributing property can be problematic in simultaneous death 
because couples often leave their property to each other. What happens 
if one spouse lives five minutes longer than the other? Does all of that 
spouse’s property go to the beneficiaries of the spouse that lived longer?  
Or suppose it can’t be determined which spouse outlived the other? What is 
the best way to ensure that property is left the way each spouse intended?

Here are two methods that can be used to make sure each spouse’s 
property wishes are followed:

•	 A “survivorship clause” is imposed over all gifts, including those  
to a spouse, requiring each beneficiary to outlive the giver by a  
set period, often 30 or 45 days. If the beneficiary doesn’t survive 
this period, the gift goes to the alternate beneficiary.

•	 Each spouse’s will and living trust contains a “simultaneous death 
clause,” which provides that when it’s difficult or impossible to tell 
which spouse died first, the property of each spouse is disposed of 
as if each had survived the other.

Logically inclined readers may wonder how this can work. How can 
I be presumed to have survived my wife when she’s presumed to have 
survived me? Yes, it’s a paradox, but it’s allowed because it works to get the 
desired results. Technically, the argument is that each spouse’s property 
is handled independently of the other. In reality, as the oft-cited quote of 
Oliver Wendell Holmes explains, “The life of the law has not been logic, 
it has been experience.”
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EXAMPLE: Guillermo and Venus are killed in a plane crash. Each had a will 
leaving all property to the other. Guillermo’s alternate beneficiaries are his 
brother and sister. Venus’s alternate beneficiary is her daughter from her 
first marriage. Each will contains a simultaneous death clause. For property 
distribution purposes, Guillermo’s will is treated as if he survived Venus, so 
his property goes to his brother and sister. Similarly, Venus’s will is treated as 
if she survived Guillermo, so her property goes to her daughter.

Disinheritance
You have no legal duty to leave anyone property, except that in common 
law states, you must leave property to your spouse. (See “A Spouse’s Right 
to Inherit Property” in Chapter 1.) Also, except for your children, you 
don’t have to expressly disinherit others; anyone not mentioned in your 
will has no right to any of your property. 

You have the legal right to disinherit any child but you must clearly 
express that intention in your will. Most states have laws to protect 
children of any age from being accidentally disinherited. If a child is 
neither named in your will nor specifically disinherited, these laws 
provide that the child has a right to a portion of your estate. In most 
states, these laws apply only to children born after you made your will, 
but in a few states they apply to any child. Further, in some states, these 
laws apply not only to children but to any child of a child who has died. 
For this reason, if you want to disinherit a child or grandchild, it’s critical 
that you state this explicitly in your will. You can do this by either stating 
your intention (“I leave my son Michael nothing”) or by listing all your 
children and grandchildren and then leaving nothing to those whom you 
intend to disinherit.
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Lawsuits Against Your Estate

Some people worry that their will or living trust will be legally challenged  
by a disgruntled would-be inheritor who didn’t get what they expected to 
get from you. 

First, it’s important to realize that this rarely happens. Almost all wills and 
trusts are handled without lawsuits. Second, no one but your spouse (and a 
child not expressly disinherited) has a legal right to any of your property. Still, 
some people fear that there are so many technicalities to a will or living trust 
that’s it’s difficult to do correctly without a lawyer. But wills and living trusts 
have just a few formalities, and with proper instructions and well-drafted 
forms, it’s not hard to get it done right.

Others worry that, even if technically sound, their will or living trust 
could be invalidated in court. However, a court will invalidate a will or living 
trust only if it finds that the person who made it was mentally incompetent, 
or that the document was made under fraud or duress. An example of fraud 
is giving someone a paper to sign that the signer thinks is a letter, but is 
actually a will. “Duress” means convincing someone to sign a document using 
pressure or coercion.

Fraud or duress are hard to prove, even when they actually happen. They 
are almost impossible to prove if they didn’t happen. Of course, under our 
legal system, it’s not hard to file a lawsuit for just about any reason. But a 
frivolous lawsuit isn’t cause for big worry, though it may indeed be some 
hassle to your inheritors.

SEE AN EXPERT
If you fear a lawsuit. If you think anyone might file a lawsuit against 

your will or living trust, see a lawyer. With an attorney’s help, you can take steps  
to diminish the chances that a lawsuit would be successful.
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Talking It Over
It’s often a good idea to talk about your estate plans with close family 
members or other key beneficiaries, in the hope of making property 
transfer smoother after you die. Talking things over can be as simple 
as telling your beneficiaries what you’ve done. Or you can expand your 
discussions, and take your beneficiaries into the planning process.

On the other hand, you may choose to keep your plans private, which 
is perfectly reasonable—it is a very personal thing to discuss. But if your 
need for secrecy is rooted in something troubling or difficult that may 
need to be faced, consider dealing with it while you live, so that you can 
help smooth any ruffled feathers. 

Ethical Wills: Leaving Your Thoughts Behind

An “ethical will” is a document or materials in which you convey beliefs or 
experiences from your life that you want your loved ones to know or have. 
This message can have real value both to those close to you and to future 
generations. 

If creating an ethical will sounds like a good idea to you, put it in a 
document separate from your main estate planning documents. Summing 
up what’s in your soul may take pages. Better not to enmesh that profound 
searching with the practical job of a will or trust.

You might decide to include close beneficiaries in your planning 
process. Among other benefits, this may help you clarify your decisions.

EXAMPLE: Sonia has three adult children. One prosperous son generously 
suggested to his mother that she not leave him any money because he had 
plenty. Surprised, awed, and not sure what to do, she asked the other two 
children what they thought about that brother not getting any inheritance. 
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The other two agreed that their mother’s property should be split evenly 
between the three kids—any other arrangement would be too uneven and 
uncomfortable. This came as a great relief to Sonia, who realized that she 
wanted to leave equal shares to all her children. She loved each, and felt 
that leaving unequal shares might create an impression that she loved some 
more than others. It took discussing the matter with her kids to help her 
realize what she wanted.

From another perspective, part of the satisfaction of estate planning can 
be asking those you love what specific items of yours they want. Further, 
perhaps you’ll be fortunate and there will be no conflicts over heirlooms—
but if there are, you can resolve them now, while you’re alive. 

EXAMPLE: Gerard purchased a number of fine etchings during the 1940s 
and 1950s. Rather than simply leave them to his five kids to divide up after 
his death, Gerard asked his kids to go through them and each select at least 
one that they wanted. This wasn’t a tightly structured process. During 
visits to their father’s house, the children would look at the etchings and 
choose. There was some overlap of choices, but nothing they couldn’t 
work out.

Through this thoughtful process, Gerard not only had the pleasure  
of anticipating who would have which etching, but he also had the fun of 
going through them several times with children who’ve loved at least some 
of them since childhood.  ●
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In estate planning, the word “children” can have two meanings. The 
first is “minors”—individuals who aren’t yet 18. The second meaning 
is offspring of any age; parents who live long enough can have children 

who are in their 40s, 50s, or even older. This chapter focuses primarily on 
minor children because that’s a vital concern for so many parents. It also 
briefly discusses ways to leave property to a young adult child, when you’re 
concerned that the child may not be sufficiently mature to handle money 
responsibly. This chapter’s final section covers leaving property to other 
people’s children.

Naming Someone to Care for Young Children
Most parents of minor children are understandably concerned with what 
will happen to their children if the parents die. If both parents are raising 
the children, this concern usually centers on simultaneous death of the 
parents. If you’re a single parent and the other parent is deceased, has 
abandoned the child, or is unavailable for some other reason, the worry 
is what will happen to your child if you die before the child reaches 
adulthood.

If a child has two capable parents and one dies, normally the other 
parent has the legal right to assume sole custody. Even if the parents are 
divorced or never married, as long as both parents are participating in 
raising their children, this rule presents no problem. But what happens if 
both parents die? Or a sole parent dies? Or a custodial parent believes the 
other should never have custody of the children?

First, some legal rules. Every minor must be raised by an adult who 
is legally responsible for the child’s care. If there are no parents capable 
of handling this responsibility, another adult, called the child’s “personal 
guardian,” will be appointed by a court. In your will, you can nominate 
someone to be your child’s personal guardian. If you have young children, 
this is a major reason why a will is essential.
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The person you name as personal guardian can’t actually serve as the 
legal guardian until approved by a court. The judge has the authority to 
name someone else if the judge is convinced it is in the best interests of 
the child. This may seem outrageous to you—how could a judge have 
authority to go against your own choice of the best guardian for your 
child? The short, legal answer is that children aren’t property and can’t 
simply be “left” to someone as a diamond bracelet or an automobile can 
be. That said, the reality is that if, as is usually the case, no one contests 
your choice for your child’s personal guardian, a court will almost 
certainly confirm the person you choose. In practice, a court will reject  
an unopposed nominee only if there are grave and provable reasons to  
do so, such as a serious criminal background, child abuse, or dangerous 
self-destructiveness, such as drug addiction. 

Choosing Your Child’s Personal Guardian
You may well know whom you want to name as your child’s personal 
guardian. For some parents, there may be one clear choice—an adult who 
is willing to take on the responsibility and would love and care for the 
child. Other parents have to struggle to decide on a personal guardian. 
Sometimes two parents don’t initially agree on who is the best choice. 
And other times, both for couples and single parents, there appears to be 
no fully satisfactory choice. But however you get there, you do need to 
make a decision—and then resume living with the faith that the person 
you named will never need to serve. You should always name a successor 
personal guardian as well, in case your first choice is unable to serve or to 
continue to serve.

You can name one guardian for all of your children, or name different 
guardians for each of your children. Your choice will likely depend on the 
relationships your children have with their other parent, each other, and 
the potential guardians. If your children are close in age and have similar 
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relationships with family members who are potential guardians, naming 
one guardian for all of your kids may be a good choice. However, if your 
children are far apart in age or have strong relationships with different family 
members, then you may find that it makes the most sense to name different 
guardians for each of your children. Keep in mind that a judge will make 
the final decision about what is best for each child. So it may be a good 
idea to attach a statement to your will setting out why you’ve chosen the 
guardians you have. A court isn’t required to follow this statement, or even 
accept it as valid evidence, but a conscientious judge will surely consider it.

EXAMPLE: Janine has custody of her two daughters, aged 14 and 15, from 
her first marriage, and her son, aged 6, from her second. Her first husband 
has never taken any interest in or responsibility for the girls. Her second ex, 
Todd, has been an adequate, though from Janine’s view, well below superb, 
father to their son, and has also tried to be decent to her daughters. Though 
the three children would like to stay together, Janine reluctantly recognizes 
that this can’t be paramount in her decision. Janine’s sister, Brenda, is close 
to the daughters and Janine strongly believes that she would be a much 
better personal guardian for them than Todd. But Todd would certainly 
want and be entitled to custody of their son. 

Janine names Brenda as guardian for her daughters. She also names 
Brenda to serve as successor guardian for her son if neither she nor Todd 
is alive. Then, she names Todd as successor guardian for the girls. She 
also attaches a statement to her will explaining why she believes this 
arrangement is best for her children. 

If You Don’t Want the Other Parent to 
Become Personal Guardian
One parent might not want the other parent to have custody for any  
of a number of reasons. For example, a parent might believe that his 
child’s other parent is dangerously destructive, emotionally or physically. 
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Or, a remarried parent might believe that her current spouse would be a 
far better guardian for her child than her ex, the child’s biological father.

Clearly, one parent shouldn’t lightly attempt to deprive the other of 
custody. But strong reasons may compel a custodial parent to nominate 
someone other than the child’s other parent to be personal guardian. In 
that case, what happens if the custodial parent dies and the custody issue 
is presented to a judge? There is no definitive answer. If the other parent 
doesn’t contest the deceased parent’s wishes, the court will almost surely 
follow those wishes. (“Almost surely” is as certain as you ever get when it 
comes to courts.) But if the surviving parent contests custody, a judge’s 
decision would turn on both the facts of the situation and the judge’s own 
beliefs. Generally, a court won’t appoint someone other than a biological 
or legal parent unless that parent:

•	 is unavailable
•	 has legally abandoned the child, or
•	 is an unfit parent.

It’s usually quite difficult to prove that a parent is unfit, absent severe 
problems such as serious drug abuse, a history of violence to the child, or 
mental illness.

It’s unlikely that anyone except the child’s other parent would win 
custody against your wishes. For instance, if you name your best friend, 
Betty, to raise your children if you can’t, and Betty is clearly a caring 
adult, it’s unlikely that someone else, such as the child’s grandmother or 
uncle, could gain custody over your choice.

SEE AN EXPERT
Potential custody fights. If you don’t want the other parent to gain 

custody, discuss the details of your situation with a lawyer who specializes in 
family law. 
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Naming Someone to Manage 
Your Child’s Property
Minor children can’t own property outright, free of adult control, 
beyond a minimal amount. So, if you leave property to your minor child 
(whether as direct or alternate beneficiary), you must name an adult to be 
legally responsible for managing that property until the child becomes an 
adult. For now, let’s call this adult your child’s “property manager.” 

In contrast to a personal guardian, your choices for property manager 
and alternate property manager are normally binding and not subject to 
court review. This is because a property manager controls only money and 
property, which you have a right to leave as you want.

The duty of your child’s property manager is to manage property 
you leave for your children, or any other valuable property they acquire, 
honestly and in the children’s best interests. This means that the property 
manager should use it to pay for normal living expenses and health and 
education needs. If you pick someone with integrity and common sense, 
your child’s property should be in good hands. If substantial funds are 
involved, the property manager can pay for help to handle the more 
technical aspects of financial management. For instance, it’s routine for  
a property manager to turn complicated tax and accounting matters over 
to an accountant. 

Leaving Property to the Other Parent for the Benefit of Your Children

One option for parents of young children is for each to leave property outright 
to the other spouse to be used for their children’s benefit. This approach 
makes sense if the parents trust each other, but obviously it isn’t desirable if 
the other parent isn’t available or is financially imprudent. Even if you leave 
all property to your spouse, it’s always wise to name a property manager for 
your child. This ensures that the person you’ve chosen will manage your child’s 
property if you and your spouse die simultaneously. 
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Using Life Insurance to Provide for Your Children

If you have young children but not much money, term life insurance can 
provide cash to support your children if you die while they are still young. 
Because term life insurance pays benefits only if you die during the covered 
period (often 5 or 10 years), it’s far cheaper than other types of life 
insurance. (For more information, see “Naming Children as Beneficiaries of  
Life Insurance,” below.)

When deciding on your minor child’s property manager, name the 
same person you choose as your child’s personal guardian, unless there are 
compelling reasons to name someone else. For example, choose a different 
person if you’re concerned that the personal guardian doesn’t have 
sufficient financial or practical experience to manage property prudently. 

Obviously, the property manager must be willing to do the job, which 
might, depending on the ages of your children, last for many years. It’s 
also wise to choose someone the other members of your family respect and 
accept. You want your children to inherit money, not family arguments.

Except as a last resort, don’t name a bank or other financial institution 
to be property manager. Most banks won’t manage accounts they consider 
too small to be worth the bother; as a rough rule, this means accounts 
worth less than $250,000. And when they do agree to manage an account, 
they charge hefty fees for every little act. Also, banks may be too impersonal 
to properly meet your own child’s needs. Far better to name a human 
being you trust than a bureaucracy. 

In some situations, you may want to name different property managers 
for different minor children. Doing this is legal and doesn’t require court 
approval. 
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Revise Your Estate Plan to Include New Children 

If, after preparing your estate plan, you have or adopt a child, you will want to 
update your plan to provide for the new child. But if somehow you don’t get 
around to it, that child has a legal right to inherit a portion of your property. 
(See “Disinheritance” in Chapter 2.) The percentage of your estate that this 
child would take by law might not be what you desire. And a legally mandated 
inheritance could upset your estate plan in other ways. For example, you might 
want your new child, along with other children, to be an alternate beneficiary, 
with no inheritance rights if your primary beneficiaries survive you. Whatever 
your wishes, it’s better to revise your plan and put them in writing.

Choosing How Your Children’s Property  
Should Be Managed
For property that you leave to your children (as opposed to property your 
children acquire in other ways), you can choose how the inheritance will 
be managed. You have three basic options:

•	 a custodianship, under what’s called the “Uniform Transfers  
to Minors Act”

•	 a trust, either an individual child’s trust for each child  
or a combined family pot trust, or

•	 a property guardianship.

The Uniform Transfers to Minors Act (UTMA)
A convenient device for leaving property to your child, by will or living 
trust, is the Uniform Transfers to Minors Act (UTMA), a law that has 
been adopted by every state. Under the UTMA, your child’s adult property 
manager is called a “custodian.” You can choose any adult you want to be 
custodian. The custodian’s management ends when the child reaches age 
18 to 30, depending on state law.



CHAPTER 3  |  CHILDREN  |  47

Here’s how leaving a gift using the UTMA works:
In either your will or living trust, you identify the property you want 

to leave to the minor, then name them as beneficiary (direct or alternate) 
for that gift. Then you name the adult custodian who would be responsible 
for supervising the property until the child reaches the age at which he 
will receive the property outright. The custodian is entitled to reasonable 
compensation for managing the account; this payment comes out of the 
gift property. You also name a “successor custodian” in case your first 
choice can’t do the job.

EXAMPLE: In her will, Pauline leaves $25,000 to her nephew Sacha. She 
completes an UTMA clause as follows: “All property I leave by my will  
to Sacha Pichiny shall be given to his father, Jules Pichiny, as custodian for 
Sacha Pichiny under the Uniform Transfers to Minors Act of New York.” 

No court supervision of the custodian is required. The UTMA gives 
the custodian broad discretion to control and use the property in the 
child’s interest. Because the UTMA is built into state law, financial 
institutions know about it, which should make it easy for the custodian  
to carry out property management responsibilities. The custodian must 
keep records so that tax returns can be filed on behalf of the minor, but  
no separate tax return must be filed for the UTMA assets.

As a general rule, the less valuable the property involved, the more 
appropriate the UTMA is. If the property will likely be used up by the 
time the child receives the property outright, using the UTMA is sensible. 

EXAMPLE: Ahmad is a single parent of a 16-year-old son. His son expects to 
attend a four-year college, and Ahmad has saved about $200,000 to pay for it. 
Given the current cost of college, Ahmad guesses that there won’t be much left 
by the time his son graduates. In his will, Ahmad leaves this money to his son in 
an UTMA account, naming his brother as the custodian of that account. That 
way, if he dies before his son finishes school, his brother will manage the funds 
for his son. He figures that by the time his son turns 21—the age at which 
UTMAs end in his state—the money will have done its job, and if there is any 
money left over, Ahmad feels fine about his son receiving that outright.
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UTMA Age Limits

State
Age at Which Minor 
Gets Property State

Age at Which Minor 
Gets Property

Alabama 21 Montana 21

Alaska 18 to 25 Nebraska 21

Arizona 21 Nevada 18 to 25

Arkansas 18 to 21 New Hampshire 21

California 18 to 25 New Jersey 18 to 21

Colorado 21 New Mexico 21

Connecticut 21 New York 21

Delaware 21 North Carolina 18 to 21

District of 
Columbia

18 to 21
North Dakota 21

Ohio 21 to 25

Florida 21 or 25* Oklahoma 18 to 21

Georgia 21 Oregon 21 to 25

Hawaii 21 Pennsylvania 21 to 25

Idaho 21 Rhode Island 21

Illinois 21 South Carolina 21
Indiana 21 South Dakota 18

Iowa 21 Tennessee 21 to 25

Kansas 21 Texas 21

Kentucky 18 Utah 21

Maine 18 to 21 Vermont 21

Maryland 21 Virginia 18, 21, or 25*

Massachusetts 21 Washington 21 or 25

Michigan 18 to 21 West Virginia 21

Minnesota 21 Wisconsin 21

Mississippi 21 Wyoming 21 to 30

Missouri 21

*	 In Florida and Virginia, the minor can choose to receive UTMA funds at age 21, even if 
the account is set to terminate at a later age.
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Trusts for Children
A trust is a legal entity under which an adult, called a “trustee,” has the 
responsibility of handling property in the trust for someone else, called 
the “trust beneficiary.” 

You can create a trust for your child in either your will or living trust. 
If you create a trust for your child in a will, then the trust property will 
include only the property that you leave to your child through your will. If 
you create a trust for your child in your living trust, then your child’s trust 
will include only the property that you transferred to your child through 
your living trust.

With a child’s trust, your child is the beneficiary, and you name a trustee 
to manage trust property on your child’s behalf. The trust document sets 
out the trustee’s responsibilities and the beneficiary’s rights, and the age at 
which the beneficiary is entitled to receive the trust principal outright.

If you have more than one child, you can use a “family pot trust,” 
which makes all of the funds available to all named beneficiaries—rather 
than leaving each child a specific amount. Pot trusts give the trustee the 
flexibility to decide how to spend trust funds based on the individual 
needs of the children. (There are also other, more sophisticated trusts that 
can be used for children, such as a “special needs” trust for a child with 
a disability, or a “spendthrift” trust for a child who simply can’t handle 
money. See Chapter 11.) 

Both a child’s trust and a family pot trust are legal in all states. Like an 
UTMA custodianship, a child’s trust or family pot trust can be established 
either by will or living trust. You select the adults you want to serve as 
trustee and successor trustee. The trustee is entitled to compensation 
paid from the trust property, as provided in the trust document. Usually, 
the document simply states that the trustee may be paid “reasonable 
compensation” for services rendered. Trying to pin down a specific rate, 
or otherwise strictly control how much the trustee is paid, indicates a 
mistrust of the trustee that should call into question whether a trust is 
desirable. If you don’t completely trust your trustee, attempting to control 
the trustee through the trust document is unlikely to solve real problems.
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With either type of trust, the trustee manages the trust property, under 
the terms of the trust document, until it is turned over to the beneficiary 
or beneficiaries. Typically the trusts are written to allow the trustee to use 
trust assets for the education, medical needs, and living expenses of a trust 
beneficiary.

How a Child’s Trust Works

With a child’s trust, you leave specified property to one child. If you 
have more than one child, you create a separate trust for each one, with 
the result that each child’s trust property is managed independently. 
You choose the age at which the child will receive the trust property 
outright. Often, a parent requires the child to reach age 25, or 35, or 
even older, before becoming entitled to the property. So a child’s trust is 
commonly used when the trust property is expected to last well into young 
adulthood.

EXAMPLE: Anita is a single mother of a 10-year-old, LuAnne. Anita wants 
to leave her house to LuAnne, but she doesn’t want to risk LuAnne gaining 
legal control over the house until she is much older. So Anita leaves the 
house in a child’s trust, names her brother as trustee, names her sister as 
the alternative trustee, and specifies that LuAnne won’t receive the trust 
property outright until she is 35. 

How a Family Pot Trust Works

With a family pot trust, you leave property collectively for two or more 
children in one common fund; any amount of trust property can be spent 
for any child. In other words, the trustee doesn’t have to spend the same 
amount on each beneficiary. Usually, the trust ends when the youngest 
child becomes 18. A pot trust is most often used by parents with younger 
children. These parents want to keep family money together, capable of 
being spent on any child as needs require.
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EXAMPLE: Sidney and Kim have three children, aged two, five, and seven. 
Each spouse leaves all their property to the other spouse, with all three 
children as alternate beneficiaries. Property is left to the children in a family 
pot trust. Sidney and Kim name Kim’s brother Josh as trustee, and Josh’s 
wife, Dianne, as successor trustee. If both Sidney and Kim die while any of 
their children are minors, all family funds will be available for the children  
as needed—as the money was when the parents lived. 

Naming a Property Guardian
In your will, you can also name a “property guardian,” who has authority 
to manage any of your minor children’s property that doesn’t come with a 
built-in adult manager. For example, let’s say you set up a child’s trust for 
all of the property your child receives from you through your will. Then 
shortly after your death, your child directly inherits a sizable amount of 
money from an aunt. The trustee of your child’s trust will have no power 
to manage the new inheritance because it isn’t in the child’s trust and a 
judge will have to appoint someone to manage the inheritance. You can 
address this problem in your will by naming a property guardian who will 
look after any unexpected assets your child receives. 

Using a property guardian should only be a backup plan for property 
that you don’t yet know about. It is rarely wise to use a property guardian 
as a plan for the management of specific property.

Here are several reasons:
•	 The property must go through your will, which means it is subject 

to probate. (See “Probate” in Chapter 5.) 
•	 Property guardians are often subject to court review, reporting 

requirements, and strict rules as to how they can expend funds. 
All this usually requires hiring a lawyer and paying significant 
fees but does little to guarantee that the property manager will 
do a good job. And those lawyer’s fees, of course, come out of the 
property left to benefit the minor. 

•	 A property guardianship must end when the minor becomes 18.
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Still, you should name a property guardian in your will to handle any 
property that belongs to your young children and isn’t covered by some 
other legal device. Specifically, naming a property guardian in your will 
provides a supervision mechanism in case your minor children:

•	 earn substantial money after you die, or
•	 receive a large gift or inheritance from someone else that doesn’t 

itself name a property manager. 
Naming a property guardian also provides management for any 

property you leave to your kids if you fail to include it in an UTMA 
custodianship, child’s trust, or pot trust.

Naming Children as Beneficiaries of Life Insurance
For many parents—most commonly younger parents who haven’t acquired 
substantial assets—life insurance is a major financial resource used to 
provide money for children in case one or both parents die. However, if you 
name your children as beneficiaries, or alternate beneficiaries, of your policy, 
and you die while the children are minors, the insurance company can’t 
legally turn over the proceeds directly to them. If you haven’t arranged for 
an adult to supervise the proceeds, court proceedings will be necessary to 
appoint and supervise a property guardian. As discussed above, this isn’t a 
good idea. Here are your options for avoiding that hassle:

•	 Name the children as policy beneficiaries and name a custodian 
under the UTMA for the proceeds. Most insurance companies 
permit this and have forms for it. 

•	 Leave the proceeds to your children using children’s trusts or a 
family pot trust as part of a living trust. You name your living trust 
(or the trustee, if that’s what the insurance company prefers) as the 
policy beneficiary. You’ll need to give a copy of your living trust to 
the insurance company, as well as complete any other paperwork 
they require. Then, in your living trust, you name the children as 
beneficiaries for any insurance proceeds that trust receives. You also 
create—as part of your living trust—children’s trusts or a family 
pot trust to impose adult management over that gift. 
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It may not be possible for you to use your will to leave insurance 
proceeds in a child’s trust or pot trust. Some insurance companies balk at 
this, on the grounds the trust won’t come into existence until you die, and 
the policy beneficiary must be in existence when named. Rather than try 
to persuade an insurance company that this can be done, it’s better to use 
a living trust to achieve your goal.

Tax-Saving Accounts
Federal law provides for a few types of savings accounts that allow you 
to save for future education- or disability-related expenses with specific 
tax advantages. Each type of plan has its own restrictions, benefits, and 
drawbacks.

529 Education Plans
With a 529 plan, you contribute money to be used for the higher 
education expenses of a family member. No income tax is imposed on 
increases in the worth of plan funds, or on distribution of plan funds for 
your beneficiary’s higher education expenses. A person can contribute up 
to $18,000 per year free from gift tax to each 529 account established. 
(For more information about gift taxes, see “Making Gifts During Life” 
in Chapter 10.)

There are two types of basic 529 plans and most 529 programs offer 
more than one version of each type: 

•	 Savings plans. With a savings plan, you make contributions to an 
investment account established for a minor’s education costs. The 
account functions much like an IRA or a 401(k) account; your 
money is placed in mutual funds or similar investments. You hope 
the value of these assets rises substantially by the time the minor 
starts college. Each 529 program has a state-set contribution 
limit—usually the approximate cost for four years of college in 
that state.
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•	 Prepaid plans. With a prepaid plan, you pay in advance for all 
or part of the costs of a public college education in your state. 
These plans aren’t an investment; what you’ve paid into the plan 
is what will be available for college costs. A prepaid plan may be 
converted to pay for the costs of out-of-state and private colleges. 
“Independent” 529 plans are available as pay-in-advance plans  
for private colleges.

529 programs are state-run and each state sets its own rules about 
account management, fees, and contribution limits, and many other issues. 
You can join a 529 program in a state other than your state of residence; 
however, not all states allow nonresidents to use their 529 programs. Try 
comparing plans at www.savingforcollege.com.

A 529 plan is essentially a securities investment, so it comes with the 
standard stock market pitfalls we’re all aware of. Still, 529 accounts are 
quite popular; they now hold many billions of dollars.

RESOURCE 
Get more information about 529 plans. To read more about  

529 plans, start with the U.S. Securities and Exchange Commission’s publication  
An Introduction to 529 Plans, available online at SEC.gov. And you can drill  
down for details by state at www.savingforcollege.com. 

Coverdell Education Savings Accounts
With a Coverdell account, you can contribute a total of $2,000 per 
year for a beneficiary’s educational expenses. Increases in the worth of 
the account are tax free, and no income tax is assessed when funds are 
withdrawn to pay for qualified expenses.

The $2,000 limit is the total amount that can be set aside in any 
one year for any one beneficiary. Though this $2,000 limit restricts the 
appeal of a Coverdell account, the account can still be useful in the 
right circumstances. For example, a Coverdell account can work well 
for a family with young children and not much money. Each year, for 
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each child, the parents put whatever they can afford, up to $2,000 per 
child, into a Coverdell account. At that rate, the total saved could be 
quite helpful when a child attends college, even if the money wouldn’t 
foot the entire bill for Stanford or Princeton. Coverdell can be used for 
elementary and secondary schools as well. 

Another way to use Coverdell accounts is to have grandparents or other 
relatives contribute to a Coverdell account, while the parents invest in a  
529 account or save in other ways to cover the costs of higher education. 
You can find more information about Coverdell accounts through the IRS 
Topic No. 310 at www.irs.gov/taxtopics/tc310.

ABLE Accounts for Disability Expenses
The federal Achieving a Better Life Experience Act (ABLE Act) allows 
states to provide 529-type accounts for people with disabilities. The key 
feature of these accounts is that the money saved in these accounts doesn’t 
count against the account holder’s eligibility for government disability 
benefits. So people with disabilities can save a little bit of money without 
jeopardizing the benefits on which many depend.

By law, all ABLE accounts come with significant limitations:
• Qualification restrictions. ABLE accounts are only available to 

people who fall under the Social Security’s definition of “disabled,” 
and the disabling condition must have started prior to reaching 
age 26. (A federal law called the “ABLE Age Adjustment Act” 
raises this limit to 49 in 2026.) 

•	 Balance limits. Any balance of more than $100,000 counts against 
SSI eligibility.

•	 Contribution limits. Total annual contributions for each account 
can’t exceed the individual gift tax exclusion ($18,000 in 2024). 
Also, each ABLE program sets a maximum contribution—usually 
equal to the state’s 529 account limit ($300,000–$550,000, 
depending on the state). Additionally, ABLE account owners who 
work may contribute their compensation to their accounts up to 
the federal poverty level for a single individual ($14,580 in 2024). 
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•	 Medicaid payback. If the account holder dies having received 
Medicaid payments, Medicaid can demand repayment from any 
remaining account funds. 

•	 Restricted use of funds. Funds in ABLE accounts can only be used 
for “Qualified Disability Expenses.” This is a broad category 
that includes expenses for housing, education, transportation, 
employment training, health and wellness, financial management, 
legal fees, and more. 

Most states currently administer ABLE accounts. However, a few states 
have opted not to offer them. You don’t have to open an ABLE account in 
the state you live in; you can open one run by another state that has opened 
its program to nonresidents. Learn more about ABLE accounts and compare 
plans on the website of the ABLE National Resource Center, www.ablenrc.org.

Leaving Property to Adult Children
If you believe that one or more of your adult children aren’t capable of 
handling property responsibly, you can use one of several types of trusts  
to impose controls over their inheritance. Some of these trusts, such  
as a spendthrift trust, are complex and must be drafted by a lawyer.  
(See Chapter 11.) Or, you can use a child’s trust to postpone the age at 
which your child receives property outright.

EXAMPLE: Franklin, a single parent, creates a living trust leaving his estate, 
worth $340,000, equally to his two children—Todd, 25, and Carolyn, 23. 
Todd has always been frugal with money, if not parsimonious. He’s been 
saving since his first allowance. Carolyn is the flip side of the coin. She runs 
through whatever cash she has with speed and flamboyance, and from 
Franklin’s perspective, often moves beyond generosity with money to 
recklessness. In his living trust, Franklin leaves Todd his half of the estate 
outright. However, he places Carolyn’s half in a child’s trust, with Franklin’s 
brother Joe—a stable type if ever there was one—as trustee. Carolyn won’t 
receive any trust property outright until she turns 35. By that age, Franklin 
hopes she will have become sensible enough to manage a large amount of 
money. In the meantime, Joe will manage the trust in Carolyn’s interest.
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This example is nice and simple (that’s its point), but how desirable 
would it be in real life? Would Franklin—or you—really want to have one 
child’s property held in trust while another child is left money outright? 
It’s possible that such an arrangement would create emotional harm that 
far outweighs whatever fiscal prudence might be gained. Keep in mind 
that there are no rigid rules in estate planning. You always have to place 
legal options in the deeper context of human relationships.

Leaving Property to Other People’s Children 
If you want to leave property to minor or young adult children who aren’t 
your own, perhaps your grandchildren or children from another family, 
you have the following choices:

•	 You can leave small gifts—roughly worth less than $2,000— 
directly to the child, if you believe the child will handle the 
property responsibly.

•	 For larger gifts, you can leave the gift outright to the child’s parent, 
and rely on the parent to use the gift for the benefit of the child. 

•	 Leave the gift under the Uniform Transfers to Minors Act, 
discussed above. This is best suited for gifts up to $200,000.  
The child must receive the gift property outright at the age set by 
state law—21 in the majority of states, 18 in most others, and up 
to 25 or 30 in a few. You leave the gift to an adult custodian you 
name, who manages the property until it is turned over to the child.

•	 Create a child’s trust for the gift. You name the trustee of each 
child’s trust, to manage all property in it. Doing this makes sense 
for large gifts—those that are more than $200,000 you might leave 
under the UTMA. This method often makes good sense for large 
gifts to grandchildren, particularly if the trustee is the child’s parent. 

The least desirable method is simply to leave the gift in your will 
without selecting a method for adult supervision. Court proceedings will 
be necessary to appoint a property guardian to supervise the gift. And 
because you aren’t the child’s parent, you can’t even appoint or suggest  
a property guardian for that child in your will.  ●
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As we grow older, we face the possibility of becoming mentally 
or physically incapacitated (or both) for some period of time, 
perhaps even for many years. Though it may be difficult to 

consider your own incapacity, wise planning means taking this bleak 
possibility into account. In particular, life-support issues can become 
confusing and contentious if you become incapacitated without a clear 
written statement of your desires regarding continuing treatment. You 
can plan ahead by preparing a few simple legal documents to ensure that 
your medical and financial wishes are carried out if you are unable to 
speak and act for yourself. 

Of course, because unforeseen accidents and illnesses are possible, it’s 
sensible to prepare these documents as part of your estate plan, no matter 
what your age or the state of your health. Functionally, they work as a 
kind of insurance, becoming operational only if you in fact become unable 
to manage your own affairs.

RESOURCE
Planning for long-term medical care. You may also want to plan 

for the possibility that you’ll need long-term medical care. This is covered in  
Long-Term Care: How to Plan & Pay for It, by Joseph Matthews (Nolo).

Medical Decisions
In recent decades, the increasing use of life-sustaining medical technology 
has raised fears in many that our lives may be artificially prolonged against 
our wishes. The right to die with dignity, and without the tremendous 
agony and expense for both patient and family caused by prolonging lives 
artificially, has been confirmed by the U.S. Supreme Court, the federal 
government, and every state legislature.
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Planning for Incapacity: Vocabulary

Several terms used in this chapter sound similar but have distinct meanings. Here’s a 
chart to help you keep them straight.

Term Also Called What It Means

Living Will •	 Directive to Physicians
•	 Health Care Declaration
•	 Medical Directive
•	 Health Care Directive

A legal document in which 
you state your wishes about 
life support and other kinds 
of medical treatments. The 
document takes effect if you 
can’t communicate your own 
health care wishes. 

Durable Power of  
Attorney for 
Health Care

•	 Medical Power of Attorney
•	 Power of Attorney for 	
	 Health Care
•	 Designation of Surrogate
•	 Patient Advocate 	
	 Designation

A legal document in which you 
give another person permission 
to make medical decisions for 
you if you are unable to make 
those decisions yourself. 

Advance Health 
Care Directive

Any of the documents discussed 
above may be called an “advance 
health care directive;” the term 
most often refers to a legal 
document that includes both 
a health care declaration and 
a durable power of attorney 
for health care. This type of 
combined form is currently 
used in more than one-third  
of the states.

Do-Not-Resuscitate 
(DNR) Order

•	 DNR Form
•	 DNR Directive
•	 Comfort One

A medical order or form, 
usually signed by a doctor, that 
documents your wish not to 
receive CPR or other invasive 
resuscitation techniques if you 
stop breathing or your heart 
stops beating.
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Planning for Incapacity: Vocabulary (continued)

Term Also Called What It Means

Physician Order 
for Life-Sustaining 
Treatment 
(POLST)

•	 Provider Order for Life-	
	 Sustaining Treatment
•	 Physician Orders for Scope 	
	 of Treatment (POST)
•	 Medical Orders for Scope 	
	 of Treatment (MOST)
•	 Medical Orders for Life- 	
	 Sustaining Treatment 	
	 (MOLST)
•	 Clinician Orders for Life- 	
	 Sustaining Treatment 	
	 (COLST)
•	 Transportable Physician 	
	 Orders for Patient 	
	 Preferences (TPOPP)

A medical order signed by a 
doctor or other qualified health 
care professional. A POLST form 
is used in health care settings to 
document your instructions for 
medical care at the end of life. It 
isn’t a substitute for an Advance 
Health Care Directive.

Health Care Agent •	 Attorney-in-Fact for  
	 Health Care
•	 Patient Advocate
•	 Health Care Proxy
•	 Surrogate
•	 Health Care Representative

The person you name in your 
durable power of attorney for 
health care to make medical 
decisions for you if you can’t 
make them yourself.

Durable Power  
of Attorney for 
Finances

A legal document in which you 
give another person authority  
to manage your financial affairs 
if you become incapacitated.

Attorney-in-Fact  
for Finances

•	 Agent for Finances The person you name in your 
durable power of attorney 
for finances to make financial 
decisions for you if you can’t 
make them yourself.

Springing Power  
of Attorney

A durable power of attorney 
that takes effect only when and 
if you become incapacitated.
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Writing down your wishes for medical care and appointing a trusted 
person to be sure those wishes are carried out can help alleviate fears, 
whether you worry about receiving unwanted medical treatment or you 
want health care providers to do all they can to prolong your life. It can 
also be a huge help to family members who might otherwise agonize about 
making medical decisions on your behalf. 

Living Wills and Powers of Attorney for Health Care
Every state has laws authorizing individuals to create simple documents 
setting out their wishes concerning life-prolonging medical care. There are 
two basic types of medical care documents you need to prepare to ensure 
that you’ll receive the care you want. 

First, you need or want a “living will” or “declaration,” a written 
statement to medical personnel that spells out the medical care you do 
or don’t want to receive if you are incapacitated. (The term “living will” 
shouldn’t be confused with the conventional will you use to leave your 
property at death.) Your declaration functions as a contract with the 
treating doctor, who must either honor your wishes for medical care or 
transfer you to another doctor or facility that will honor them.

Second, you should definitely prepare a “durable power of attorney for 
health care” (sometimes called a “medical power of attorney,” “designation 
of health care surrogate,” or “patient advocate designation”). In this 
document you appoint someone you trust to be your health care agent 
(sometimes called an “attorney-in-fact for health care” or “health care 
proxy”) to see that your doctors and other health care providers give you 
the kind of medical care you wish to receive. In many states, you can also 
give your health care agent greater authority to make decisions about your 
medical care, including:

•	 hiring and firing medical personnel
•	 visiting you in the hospital or other facility even when other 

visiting is restricted 
•	 admitting you to a nursing home
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•	 having access to medical records and other personal information, and
•	 getting court authorization if it is required to obtain or withhold 

medical treatment if, for any reason, a hospital or doctor doesn’t 
honor your health care wishes.

Because your agent may have broad authority to direct your health care, 
it is crucial that you appoint someone who understands your wishes and 
will carry them out faithfully. Ideally, you will also name someone who:

•	 is likely to be present when decisions need to be made—most 
often, this means someone who lives nearby or who is willing to 
travel and spend time at your side during hospitalization

•	 won’t easily be swayed or bullied by doctors or family members 
who disagree with your wishes, and

•	 is capable of grasping your medical condition and any proposed 
medical treatments.

You shouldn’t appoint your doctor as your health care agent. In fact, 
laws in most states specifically forbid treating physicians from acting as a 
patient’s health care agent. This eliminates the risk that they will have their 
own interests at heart and fail to act purely according to your wishes.

As long as you are of sound mind, you can change your health care 
documents in any way you wish, including appointing a new agent.

In addition to these two documents, you may wish to create a document  
that describes your wishes for care in a medical emergency. (See “In an 
Emergency: DNR Orders and POLST Forms,” below.)

What You Can Cover

You don’t need to become a medical expert to complete your documents, 
but it could help to become familiar with the kinds of medical procedures 
that are commonly administered to patients who are seriously ill. These 
may include:

•	 medications to relieve pain and keep you comfortable
•	 artificially administered food and water (feeding tubes)
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•	 blood and blood products
•	 cardiopulmonary resuscitation (CPR)
•	 diagnostic tests
•	 dialysis
•	 antibiotics and other drugs 
•	 respirators, and
•	 surgery.

Making decisions about these kinds of medical procedures may appear 
straightforward at first, but preparing your documents actually involves 
serious, often difficult, decision making. For instance, do you want to 
require, allow, or discontinue artificial feeding and hydration (water) 
through tubes? Under what circumstances? Do you want your attorney- 
in-fact to be able to decide these matters?

! CAUTION
Discuss your decisions thoroughly with your health care agent.  

In reality, making health care decisions for another person can be complex,  
even wrenching. The medical situation may be far from clear. Chances of 
recovery may be uncertain. The unfortunate truth is that not all possibilities  
can be anticipated, so precise instructions can’t always be given in a durable 
power of attorney for health care. Your agent may be called upon to make 
hard choices. The more your agent understands about your wishes and desires 
regarding medical care, the better.

Obtaining up-to-date information of the state of relevant medical 
procedures can help you make choices about difficult issues. You can 
discuss these procedures with your doctor or a patient representative of 
your health insurance plan, or you can turn to other resources, such as 
Quicken WillMaker & Trust (Nolo), for more detailed information.



66  |  ESTATE PLANNING BASICS

When Your Health Care Documents Take Effect 

Normally, your living will and health care power of attorney become effective 
when three things happen:

•	 you are diagnosed as close to death from a terminal condition or  
are permanently comatose—or, in a few states, if you have one of  
a number of other serious conditions

•	 you can’t communicate your own wishes for your medical care—
orally, in writing, or through gestures, and

•	 the medical personnel attending you are notified of your written 
directions for your medical care.

In a few states, you have the option of making your health care 
documents effective immediately. You may choose this option if you  
aren’t yet fully incapacitated but illness or exhaustion are so great  
that you’d like your attorney-in-fact to start directing your health care 
according to your wishes. 

In most instances, your documents become part of your medical record 
when you are admitted to a hospital or other care facility. But to ensure that 
your wishes will be followed if your need for care arises unexpectedly while 
you are out of your home state or country, it is best to give copies of your 
completed documents to several people, including your regular physician, 
health care agent, and another trusted friend.

Getting the Forms You Need

There are a number of ways to find the proper health care documents for 
your state; you don’t need to consult a lawyer to obtain or prepare them. 
Here are some likely sources for forms and instructions:

•	 Quicken WillMaker & Trust software from Nolo (contains forms 
for all states except Louisiana, and thorough instructions to help 
you complete them)

•	 local senior centers
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•	 local hospitals (ask to speak with the patient representative; by law, 
any hospital that receives federal funds must provide patients with 
appropriate forms for directing health care)

•	 your regular physician
•	 your state’s medical association, and
•	 the National Hospice and Palliative Care Organization,  

703-837-1500, www.nhpco.org.

Finalizing Your Living Will and Health Care Power of Attorney

After you’ve created your health care documents, there are just a few 
steps you must take to finalize them. Every state requires that you sign 
your documents as a way of verifying that you understand them and that 
they contain your true wishes. If you are physically unable to sign them 
yourself, you can direct another person to sign them for you.

You must sign your documents, or have them signed for you, in the 
presence of witnesses or a notary public—sometimes both. (This depends 
on your state’s law.) The purpose of this additional formality is so that 
there is at least one other person who can confirm that you were of sound 
mind and of legal age when you made the documents.

After your documents are complete, you should keep them where your 
attorney-in-fact can easily find them, if the need arises. Also, give copies to:

•	 your attorney-in-fact
•	 any physician with whom you consult regularly
•	 the office of the hospital or other care facility in which you are 

likely to receive treatment, and
•	 any other people or institutions you think it’s wise to inform of 

your medical intentions.

In an Emergency: DNR Orders and POLST Forms
In addition to a living will and power of attorney for health care, some 
people may want to make a Do-Not-Resuscitate, or DNR, order. Some 
states are also supplementing or replacing DNR orders with a similar form, 
often known as a “POLST” form.
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DNR Orders

A DNR order tells emergency medical personnel that you don’t wish to 
be administered cardiopulmonary resuscitation (CPR). DNR orders are 
used both in hospitals and in situations where a person might require 
emergency care outside of the hospital. In some states, DNR orders go 
by a different name, such as “Comfort One.” In other states, if you are 
using the document outside of a hospital or other health care facility, 
the document maybe simply called a “DNR form” or “DNR directive.” 
Here, we use “DNR order” because that is the most common name for 
the document.

You may want to consider a DNR order if you:
•	 have a terminal illness
•	 are at significant risk for cardiac or respiratory arrest, or
•	 have strong feelings against the use of CPR under any 

circumstances.
In most states, any adult may secure a DNR order. 
Because emergency response teams must act quickly in a medical crisis, 

they often don’t have the time to determine whether you have a valid 
health care directive explaining treatments you want provided or withheld. 
If they don’t know your wishes, they must provide you with all possible 
life-saving measures. But if emergency care providers see that you have a 
valid DNR order—which is often made apparent by an easily identifiable 
bracelet, anklet, or necklace—they won’t administer CPR.

If you ask to have CPR withheld, you won’t be given:
•	 chest compression
•	 electric shock treatments to the chest
•	 tubes placed in the airway to assist breathing
•	 artificial ventilation, or
•	 cardiac drugs.

If you want a DNR order, or if you would like to find out more about 
DNR orders, talk with a doctor. In most states, a doctor’s signature is 
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required to make the DNR valid, and the doctor may need to obtain  
and complete the necessary paperwork. If the doctor doesn’t have the 
form or other information you need, call the Health Department for 
your state and ask to speak with someone in the Division of Emergency 
Medical Services.

POLST Forms

Many states are starting to use a form that is similar to a DNR order, 
but differs in a few important ways. The form is often called “Physician 
Orders for Life Sustaining Treatment” (“POLST”), though many states 
use other terms, such as “Clinician Orders for Life Sustaining Treatment” 
(“COLST”) or “Medical Orders for Scope of Treatment” (“MOST”). A 
POLST form may be used in addition to—or instead of—a DNR order. 

A POLST is often prepared to ensure that different health care facilities 
and service providers (including EMS personnel) understand a patient’s 
wishes. In most states, a POLST form is printed on bright paper so it will 
easily stand out in a patient’s medical records. To be valid, the form must 
be signed by a doctor or other approved health care professional. 

Unlike a DNR order, a POLST form includes directions about life-
sustaining measures—such as intubation, antibiotic use, and feeding 
tubes—in addition to CPR. The POLST form helps to ensure that medical 
providers will understand your wishes at a glance, but it isn’t a substitute for 
a thorough and properly prepared advance health care directive.

When you enter a hospital, hospice, or other health care facility, a 
member of the staff may ask whether you want to complete a POLST 
form. If not, you can ask for one. 

RESOURCE 
Learn more. To learn more about POLST forms, including information 

about POLST forms in your state, go to the “About Physician Orders for Life-
Sustaining Treatment (POLST) Forms” section of Nolo.com.
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Making Final Arrangements

When thinking about your estate plan, you might also consider making plans 
for a memorial service and for what you would like to have happen to your 
body after your death. Leaving these decisions up to your survivors may result 
in confusion and pain at a time that is likely already difficult. Also, without 
advance planning, funeral and related costs can be very expensive. It’s a 
good idea to write out a statement describing your requests. In almost all 
cases, arrangements will be carried out as you specified. Don’t include your 
statement about these wishes in your will. Your statement must be easily 
accessed at the time of your death, and your will may not be.

More and more people are reflecting on what they want to happen 
to their bodies when they die, and making choices that have emotional 
meaning for them and save their families needless expense. Broadly viewed, 
these are the choices:

•	 A traditional American funeral service, often including embalming 
of the body, conducted by a commercial funeral home, with 
subsequent cremation or burial.

•	 A simple funeral service, without embalming, either with the help  
of a funeral or memorial society or by independent arrangement.

•	 Cremation of the body. Ashes are generally returned to family 
members, who then save or scatter them.

•	 Donation of specific body organs to an organ bank. After donation, 
the rest of the body is normally returned for cremation or burial.

•	 Donation of the entire body to medical school. This must be arranged 
beforehand. Usually, after the body is used for studies, it is cremated.

Letting People Know About Your Wishes

If you obtain a DNR order or make a POLST form, discuss your decision 
with your family or other caretakers. If you are keeping a DNR form at 
home, be sure that your loved ones or caretakers know where it is. Even 
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if you are wearing identification, such as a bracelet or necklace, keep your 
form in an obvious place. You might consider keeping it by your bedside, 
on the front of your refrigerator, in your wallet or in your suitcase if you 
are traveling. If your form isn’t apparent and immediately available, or  
if it has been altered in any way, CPR will most likely be performed.

RESOURCE
Help with final arrangements. For information about making  

your final arrangements, you can contact the Funeral Consumers Alliance.  
Call 802-865-8300 or reach the organization online at www.funerals.org. You  
can use Nolo’s Quicken WillMaker & Trust to create a final arrangements 
document, in addition to a will, health care documents, and a durable power  
of attorney for finances.

You may also want to check out Get It Together: Organize Your Records So 
Your Family Won’t Have To, by Melanie Cullen and Shae Irving (Nolo). This book 
provides a complete system you can use to ensure that your family and other loved 
ones will be able to understand and locate your wishes when the time comes.

Financial Decisions
A durable power of attorney for finances allows you to name someone you 
trust (called your “attorney-in-fact” or “agent”) to handle your finances 
if you can’t. Every state recognizes this type of document. If you become 
unable to manage your finances and you haven’t prepared a durable power 
of attorney, your spouse, closest relatives, or companion will have to ask 
a court for authority over your financial affairs. This procedure—called 
a “conservatorship proceeding” in most states—can be time-consuming 
and expensive. In contrast, preparing a durable power of attorney is simple 
and inexpensive—and if you do become incapacitated, the document will 
likely appear as a minor miracle to those closest to you.
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Granting Authority to Your Attorney-in-Fact
Any power of attorney arrangement depends upon trust and understanding 
between you and the person you appoint to handle your affairs. You can 
help make this relationship work by putting specific instructions in your 
document regarding financial actions you do and don’t wish the attorney-in-
fact for finances to take. Your attorney-in-fact has only the financial authority 
you grant in the document. Normally, an attorney-in-fact has authority to 
handle all regular financial matters, such as depositing checks and paying 
bills. Beyond the basics of routine financial maintenance, it’s up to you to 
decide what you want to authorize.

Although you may want to define and limit your attorney-in-fact’s 
authority in some matters, you can’t, obviously, foresee every financial 
concern that might arise. So it’s vital that you choose someone you trust 
and who has sound financial judgment to be your attorney-in-fact for 
finances. And though this doesn’t have to be the same person you choose 
as attorney-in-fact for your health care directives (your health care agent), 
it’s sensible to name the same person for both roles unless you strongly 
believe someone else should handle your money. If you do name different 
people for these two jobs, be sure they can work well together.

As with health care directives, you can change the attorney-in-fact 
for finances or any other provision of your durable power of attorney for 
finances any time, as long as you are of sound mind.

RESOURCE
How to find the forms you need. The easiest way to prepare a durable 

power of attorney for finances is to use Quicken WillMaker & Trust (software from 
Nolo), with which you can make a durable power of attorney for finances that is 
valid in your state. However, some banks and other large financial institutions can 
be frustratingly finicky about powers of attorney and have a strong preference 
for their own in-house forms. If you know that your agent will need to deal 
with a specific large financial institution, find out if it has a power of attorney 
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form it wants you to use. Although banks must honor any legal financial power 
of attorney, your agent will have an easier time dealing with the institution if 
your agent is using the institution’s own form. You can have your own power of 
attorney and the bank’s power of attorney in force at the same time as long as the 
provisions in one don’t contradict or deviate from the provisions of the other.

The Duties of an Attorney-in-Fact for Finances

Commonly, people give an attorney-in-fact broad power over their finances. 
But you can give your attorney-in-fact as much or as little power as you 
wish. You may want to give your attorney-in-fact authority to do some or 
 all of the following:

•	 use your assets to pay your everyday expenses and those  
of your family

•	 buy, sell, maintain, pay taxes on, and mortgage real estate  
and other property

•	 collect benefits from Social Security, Medicare, or other  
government programs or civil or military service

•	 invest your money in stocks, bonds, and mutual funds
•	 handle transactions with banks and other financial institutions
•	 buy and sell insurance policies and annuities for you
•	 manage your digital assets
•	 file and pay your taxes
•	 operate your small business
•	 claim or disclaim property you inherit or are otherwise entitled to
•	 represent you in court or hire someone to represent you, and
•	 manage your retirement accounts.

Whatever powers you give, the attorney-in-fact must act in your best 
interests, keep accurate records, keep your property separate from theirs 
(unless you specify otherwise in the power of attorney document), and  
avoid conflicts of interest.
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When Your Durable Power of Attorney 
for Finances Takes Effect 
There are two kinds of durable powers of attorney for finances: those 
that take effect immediately, and those that don’t become effective unless 
someone certifies that you are incapacitated. Which to choose depends, 
in part, on when you want your attorney-in-fact for finances to begin 
handling tasks for you.

If you want someone to take over some or all of your financial tasks 
now, you should make your document effective as soon as you sign it. 
Then, your attorney-in-fact can begin helping you with your finances right 
away—and can continue to do so if you later become incapacitated.

On the other hand, you may feel strongly that your attorney-in-fact 
for finances shouldn’t take over unless and until you are incapacitated. In 
this case, you have two options. If you trust your attorney-in-fact to use 
their authority only when it’s absolutely necessary, you can go ahead and 
make your durable power of attorney effective immediately. Legally, your 
attorney-in-fact for finances will then have the authority to act on your 
behalf—but, according to your wishes, won’t do so until you can’t handle 
your affairs yourself.

If you’re uncomfortable making a document that’s effective imme
diately, you can make a “springing” power of attorney that doesn’t take 
effect until a person you have named in the document declares, in writing, 
that you have become incapacitated and can’t manage your finances.

TIP
There are extra steps if you want your doctor to determine your 

incapacity. Traditionally, the declaration of incapacity was made by a doctor. 
However, this has become problematic because federal privacy laws restrict 
medical professionals’ ability to release patient information. If you would like  
your doctor to be able to make a determination about your incapacity, talk to  
your doctor about what releases you’ll need to sign to set this up. 
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There can be inconveniences involved in creating a springing power 
of attorney. First, your attorney-in-fact will have to go through the 
potentially time-consuming and complicated process of getting the 
declaration of incapacity. And second, though it’s not too likely, some 
people and institutions may be reluctant to accept a springing power 
of attorney, even after your attorney-in-fact has obtained the necessary 
statements. A bank, for example, might question whether you have, in  
fact, become incapacitated. These hassles could delay your attorney-in-fact 
and disrupt the handling of your finances.

If you truly trust your attorney-in-fact for finances (and you should), 
you may find that it makes more sense to create a document that’s effective 
immediately and then make clear to your attorney-in-fact when to take 
action under the document. Ultimately, of course, the decision is yours— 
and you should choose the option that feels most comfortable to you.

Finalizing Your Durable Power of Attorney for Finances
After you’ve completed your durable power of attorney for finances, you 
must observe certain formalities to make it legal. But these requirements 
aren’t difficult to meet.

You must sign your durable power of attorney in the presence of a 
notary public for your state. In some states, notarization is required by law 
to make the durable power of attorney valid and notarization is always 
required to record a power over real property. (See “What to Do With the 
Signed Document,” below.) But even where law doesn’t require it, custom 
does. A durable power of attorney that isn’t notarized may not be accepted 
by people your attorney-in-fact needs to deal with. A handful of states also 
require you to sign your document in front of witnesses. Witnesses must 
be mentally competent adults, and your attorney-in-fact may not be a 
witness. Some states impose additional witness requirements as well, and a 
few require your attorney-in-fact to sign the power of attorney or a separate 
consent form before taking action under the document.
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Finally, if your document grants power over real estate, you must 
put a copy of your document on file in the land records office of any 
counties where you own real estate. This process is called “recording” or 
“registration.” In South Carolina, you must record your durable power 
of attorney even if it doesn’t grant power over real estate. This is because 
South Carolina requires recording for a power of attorney to be durable—
that is, for it to remain in effect if you become incapacitated.

What to Do With the Signed Document

If your power of attorney is effective immediately, give the original signed 
and notarized document to the attorney-in-fact for finances. Your agent will 
need it as proof of authority to act on your behalf.

If the durable power of attorney won’t become effective unless you 
become incapacitated (a springing durable power of attorney), keep the 
notarized, signed original yourself. Store it in a safe, convenient place that 
the attorney-in-fact can reach quickly, if necessary. Your attorney-in-fact will 
need the original document to carry out your wishes.

You may also wish to give copies of your durable power of attorney to the 
people and institutions your attorney-in-fact for finances will need to deal 
with—banks or government offices, for example. If the document is already 
in their records, it may eliminate hassles for your attorney-in-fact later. If 
you’re making a springing durable power of attorney, however, it may seem 
premature to contact people and institutions about a document that may 
never go into effect. It’s up to you.

●
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A will is what many people think of when they first consider estate 
planning. This makes sense. Everyone should have a will, whether 
or not they engage in more extensive planning. And many people 

decide that a will is all the planning they need, at least for the time being.
A will is simply a legal document, usually only a few pieces of paper, in 

which you name the people who will receive your property after you die 
(more accurately, all property left by the will). Normally, you name:

•	 direct beneficiaries, to receive specific property left to them
•	 alternate beneficiaries, to receive property left to any direct 

beneficiaries who die before you do, and
•	 one or more residuary beneficiaries (and alternates), to receive  

all property not left to other beneficiaries under your will.
A will can also serve other vital purposes, such as appointing a personal 

guardian to raise your young children. (See “Naming Someone to Care for 
Young Children” in Chapter 3.) Wills do have a few technical requirements, 
but not as many as you might fear; you can readily master the technicalities. 

You can name whomever you want as beneficiaries of your will property. 
And if your situation calls for it, you can use your will to establish a child’s 
trust, family pot trust, or custodianship under the UTMA. (See “Choosing 
How Your Children’s Property Should Be Managed” in Chapter 3.)

Will Requirements
Although most people know what a will is, at least in a general sort of 
way—something to do with property after a death—many people don’t 
really understand what a will does, how it works, or what it requires. For 
example, they wonder if a will has to be typed.

Also, isn’t there something about witnesses? Must a will be notarized? 
Filed with some judicial agency? Prepared with a valid stamp? Must there 
be gobs of legalese in a will? Isn’t it inherently dangerous to try to prepare 
a will without using a lawyer?



CHAPTER 5  |  WILLS  |  79

Here are short answers to each of these questions. Longer answers will 
appear later in this chapter. Yes, a will should be typed, although there 
are a few exceptions. Yes, you must have at least two people witness your 
will. No, it doesn’t have to be notarized. No, it doesn’t have to be filed 
with some judicial agency—as long as you’re alive. (After you die, the will 
must normally go through a court proceeding called “probate.”) No stamp 
or other official certification is required. And, no, a will doesn’t have to 
be gorged with legalese. Finally, for many people, there is no danger in 
preparing a will without a lawyer.

Though there aren’t many formalities necessary to prepare a valid will, 
you do have to be sure your will complies with what is required. The 
problem here is that you can’t rely solely on common sense. You must 
know the rules.

EXAMPLE: Ramona meant to prepare some kind of estate plan after her 
daughter, Laura, was born six years ago. But neither she nor her partner, 
Ray, ever managed to get it done. Then Ramona got the chance to work at 
a film festival in Eastern Europe for three weeks. Only just before leaving 
did she handwrite a letter, stating that if she died, she wanted her property 
used to take care of Laura. After she’d safely returned, she asked her lawyer 
if this paper would work as her will, and she learned that unfortunately, 
it wouldn’t. She had failed to meet certain mandatory requirements for a 
document to be a valid will.

Here are all the legal requirements for a valid will:
•	 You must be at least 18 years old.
•	 You must be “of sound mind.” (The fact that you can read and 

understand this book is sufficient to establish that you are.)
•	 The document must state that it is your will.
•	 You must leave some property to at least one beneficiary and/or 

appoint a personal guardian for any minor children.
•	 You must sign and date your will.
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•	 There must be at least two witnesses who watch you sign your will 
and then sign it themselves. They don’t have to know its contents. 
Your witnesses can’t be beneficiaries of your will.

•	 To be safe, the document should be typewritten. Handwritten 
wills are allowed in some states, but they are never advised.

EXAMPLE: To return to Ramona’s letter, it failed to work as a will on 
several grounds. First, the letter was handwritten and therefore invalid 
in many states. Second, the letter didn’t state that it was her will. Third, 
she had not dated the letter. Ramona had also overlooked three vital 
concerns: (1) leaving her property to Laura, (2) naming Ray to manage that 
property until Laura becomes an adult, and (3) determining who should 
raise Laura if neither she nor Ray could.

While there’s no requirement that a will be notarized, you may decide 
to use a notary when your will is signed and witnessed. In most states, 
having the witnesses sign a brief statement called a “self-proving affidavit,” 
which is then notarized, can eliminate any need for a witness to testify at 
subsequent probate proceedings. 

A Will That Looks Like a “Real Will”

There are no appearance requirements for a will, beyond that it be legible. 
Physically, a will really is nothing more than some paper with typing or 
printing. Some attorneys will go to great lengths to make the wills they  
draft for their clients seem more official. For example, they might use  
heavy paper, attach the will to a folder, or use a serious-looking cover  
page. However, none of those things makes a will more valid. A will typed  
in Microsoft Word and printed on recycled copy paper is as valid as that 
same will with all the fancy trimmings. 
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Your Executor
When you make a will, one primary decision is appointing your “executor”— 
that is, the person with legal responsibility for carrying out the terms of 
your will. The executor (called a “personal representative” in some states) 
has legal authority to represent your estate, including supervising the 
distribution of property left by your will. Your executor may also have 
other tasks, ranging from locating will assets to filing estate tax returns.

An Executor’s Duties

Executors can have a number of duties, depending on the complexity of the 
deceased person’s estate. Typically, an executor must:

•	 Decide whether or not probate proceedings are necessary. If the  
will property is worth less than a certain amount, formal probate  
may not be required. (See “Probate,” below.)

•	 If probate is required, file the will and all required legal papers in  
the local probate court.

•	 Manage the deceased person’s property—including digital assets—
during the probate process, which may take up to a year.

•	 Set up an estate bank account, both for paying bills and to hold money 
paid to the estate—for example, paychecks or stock dividends.

•	 Pay taxes, including a final income tax return for the deceased, and 
any federal or state estate tax return due. 

•	 Supervise the distribution of the deceased’s will property to the 
beneficiaries.

RESOURCE
Understanding the executor’s job. If you want to learn more 

about an executor’s duties, including what you can do to make your 
future executor’s job easier, turn to The Executor’s Guide: Settling a Loved 
One’s Estate or Trust, by Mary Randolph (Nolo).
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Your executor should be someone you fully trust who’s willing to 
do the job. You should also name a successor executor in case, for any 
reason, your first choice can’t serve. If you plan to prepare a living trust, 
it’s generally best that your executor be the same person you chose to be 
the successor trustee of your trust. (See “How a Living Trust Works” in 
Chapter 6.) Also, if possible, it’s best to name an executor who lives in 
your state, or near it. Some states impose extra requirements on out-of-
state executors.

You can name coexecutors, or even several executors, if you want 
to. Of course, it’s simpler to name just one executor, but there can be 
compelling reasons—family harmony is one common example—for 
selecting more than one. If you have more than one, you must resolve 
whether any one of them can act independently on behalf of your 
estate, or if all (or a majority) must agree before acting. The first option  
has obvious risks, such as two trustees taking opposing actions, while 
the latter option can be very clumsy in practice, generating much 
paperwork. At the least, if you want multiple executors, be sure they 
all get along very well.

Some conventional estate planners recommend selecting a bank or trust 
company to be your executor. However, this is often not a good idea. First 
of all, most financial institutions won’t take the job for a modest estate. 
Second, and more important, your executor is your link to the future, in 
charge of distributing your property after your death. You want someone 
human, with genuine concern, not an impersonal institution that charges 
fees for every small act. If your most trusted friend is your banker, name 
her as executor, but not the bank itself.
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Types of Wills
There are a few types of wills other than the basic will described above.

Handwritten Wills 
A handwritten will (called “holographic” in legalese) must be written, 
dated, and signed entirely in the handwriting of the person making the 
will. It doesn’t have to be witnessed. Handwritten wills are recognized by 
about 25 states. But they aren’t recommended except in dire emergencies.

Handwritten wills aren’t desirable because probate courts have 
traditionally been very strict when examining them after the death of 
the writer. Because a handwritten will isn’t normally witnessed, judges 
sometimes fear that it might have been forged. Also, a judge may require 
proof that the will was actually and voluntarily written by the deceased 
person, which can be difficult to demonstrate. Hiring a handwriting expert 
isn’t cheap. In short, given the tiny bit of extra trouble it takes to prepare  
a typed or printed will and have it witnessed, it’s reckless not to do it.

Pour-Over Wills
A “pour-over” will directs that the property subject to it goes to (is “poured 
over” into) a trust. For example, sometimes people make their living trusts 
the beneficiaries of their wills. When the will property is poured over to 
the trust, the trust document controls who receives that property. The 
main benefit of a pour-over will is that most of your property will end up 
in the same place (your living trust) and will be distributed by the same 
requirements (those set out in your living trust). This can be especially 
useful if two people want their property to go to the same place, like to a 
family pot trust. 
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EXAMPLE: Ben and Mary create a shared living trust, each naming the other 
as primary beneficiary. Each also names their two young children as alternate 
beneficiaries. They create a family pot trust to hold any of the living trust 
property the children might inherit before the youngest turns 18.

Ben and Mary each also create wills to transfer their cars, personal 
checking accounts, and a few other minor items. They make their wills 
“pour over” to their living trusts. 

Ben and Mary die in a car crash, when their children are 9 and 12. All 
property subject to their wills is poured into the living trust. Under the 
provisions of the trust, that property becomes part of the family pot trust 
to benefit the children.

Ben and Mary created only one family pot trust, because of their  
pour-over wills. Otherwise, each would have had to create three pot trusts, 
one in each will, another for the living trust property.

However, pour-over wills should be used with only with great consid-
eration because any property that passes through a pour-over will goes 
through probate. So if the main goal of your living trust is to avoid probate, 
funding your trust with property from a pour-over will runs counter to 
your goal of avoiding probate. 

Statutory Wills
A statutory will is a preprinted, fill-in-the-blanks, check-the-boxes will 
form authorized by state law. California, Maine, Massachusetts, Michigan, 
New Mexico, and Wisconsin have statutory wills. In theory, statutory wills 
are an excellent idea—inexpensive, easy to complete, and reliable. 

Unfortunately, in practice, statutory wills are so limited in scope that 
they aren’t useful for most people. The choices provided in the statutory 
forms are quite narrow and can’t legally be changed—that is, you can’t 
customize them to fit your situation or, indeed, change them at all. 
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Normally, statutory wills are useful only if you are married and 
want all or the bulk of your property to go to your spouse—or, if your 
spouse predeceases you, in trust for your minor children. Because of the 
limitations of statutory wills, the movement to introduce them in other 
states has stalled.

Electronic Wills
Electronic wills are created, signed, and stored electronically. To make 
an electronic will, a testator writes a will on a computer, tablet, or phone, 
signs it electronically, has witnesses sign it, and then saves it to the device. 
Not all states allow electronic wills, but the COVID pandemic sped up  
the rate at which state legislatures are adding laws about electronic wills  
to their statutes.

There may come a time when nearly all states allow electronic wills and 
using them becomes the norm. Currently, however, there isn’t uniform 
consensus about some key issues. For example, does typing one’s name 
suffice as a signature, do witnesses need to be physically present with the 
testator, how will the testator’s identity be verified, what are the requirements 
for revocation, and can a will validly made in a state that allows electronic 
wills be probated in a state that doesn’t allow them? Until these issues are 
settled and electronic wills are explicitly permitted and used in the majority 
of states, make your will the traditional way—typewritten on paper, signed 
with a pen, and in the presence of two witnesses who also sign.

Oral Wills
Oral wills (also called “nuncupative” wills) aren’t allowed in most states. 
In the few states where they are permitted, they are so restricted that they 
have little or no practical usage. For example, some states allow oral wills 
only if the will maker spoke under the perception of his imminent death 
on a battlefield.
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Video Wills 
Video wills aren’t valid under any state’s law, so legally there is no such 
thing as a video will. That said, if you fear that someone may contest 
your will, ask a lawyer about using video to help establish that you were 
thinking clearly and not under coercion when your will was signed.

Probate
Unless exempt under state law, all property left by will must go through 
probate, a tedious and expensive court process.

Many people wisely know they want the bulk, or even all, of their 
property to avoid probate. Indeed, far too many people have learned, 
often from bitter family experience, that the probate process is costly  
and time-consuming—and that it usually provides very few benefits  
to estates that don’t have any complications, like heavy debt or pre-
existing lawsuits.

Simplified Probate for Small Estates

Some states don’t require probate—or they offer greatly simplified probate— 
for “small” or “modest” estates. Under some states’ probate-exemption laws, 
even a “modest” estate can have a substantial amount of money. In California, 
for example, an estate worth up to $184,500 is exempt from normal probate. 
If your estate qualifies for simplified treatment, there’s no need to use any 
probate-avoidance device—a will is all you need. 

You can learn about simplified probate in your state at www.nolo.com/ 
legal-encyclopedia/executor-probate.
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Many people aren’t sure what probate actually is, except that it involves 
lawyers, courts, and transferring property after one’s death. The actual 
probate functions are mainly clerical and administrative. In the vast 
majority of probate cases, there are no conflicts, no contesting parties— 
none of the normal reasons for court proceedings. Likewise, probate 
doesn’t usually call for legal research, drafting, or lawyers’ adversarial 
skills. Instead, in a normal, uneventful probate proceeding, the executor 
provides a copy of the deceased person’s will and other needed financial 
information to a lawyer, who then initiates the court proceeding. This 
drags on for months, or even years, as more papers are filed, notices 
sent out, and routine hearings held, until a judge finally allows the will 
property to be distributed to the beneficiaries.

On the upside, probate prevents fraud in the transfer of a deceased 
person’s property. In addition, it protects inheritors by promptly resolving 
creditors’ claims against the estate. But if you have an estate with serious 
debt problems, including tax matters, you may want to leave your property 
by will so that probate can help resolve these claims.

Paying Bills

Even without major debt problems, almost everyone’s estate will owe a few 
bills, ranging from credit card charges to routine household bills. If you want, 
in your will you can specify a source of funds to be used to pay any last bills.  
By contrast, many people simply decide to let their executor choose which 
estate money to use for paying final bills.

If you’re leaving some of your property by will, it’s sensible to do what 
you can to keep probate fees low. You can’t, unfortunately, make a legally 
binding contract with a lawyer to charge a low fee. Only your executor has 
legal authority to make a fee agreement with a probate lawyer, because the 
lawyer must be responsible to a living person. 
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In some states, probate fees are based on the value of the property 
subject to probate. Here you can obviously reduce the fees by reducing the 
probate estate’s worth. In most states, however, probate fees are charged on 
the basis of the number of hours the probate lawyer works. Even here, if 
the estate is smaller, with few big-ticket items, less work should be needed 
and the fees should therefore be lower.

So doing what you can to keep as much of your property as possible 
out of probate should save time and money. Ways to avoid probate are 
discussed in detail in Chapters 6 and 7.

Using a Will in Your Estate Planning
Every estate plan should include a will. But how important that will is to 
the overall plan varies widely. Some people make a will their entire plan. 
For others, a will is only a small, but essential, part of it. 

A Will as the Centerpiece of Your Estate Plan
Many people reasonably decide to make a will the centerpiece—or even, in 
some cases, the only piece—of their estate plan. They decide that, for the 
foreseeable future, a will accomplishes their estate planning goals, and they 
can sensibly postpone more complicated, and perhaps more costly, estate 
planning work. You may be this kind of person if:

•	 You’re not concerned about avoiding probate, either because you 
truly don’t own much, or because nearly all of your possessions 
will pass outside of probate.

•	 Your primary estate planning goal is to ensure that if you die,  
your minor children are well cared for.

•	 You’re concerned only with making sure that your basic wishes  
for your property are carried out in the very unlikely event you  
die suddenly.

•	 No matter what your age or health, you simply don’t want the 
bother of more extensive estate planning.
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Backup Wills
If you make a thorough estate plan to distribute your assets, avoid probate 
and prepare for incapacity, do you still need a will? Definitely yes. Even 
if you transfer every bit of your property by a living trust or beneficiary 
designations, you should have at least a basic “backup” will as part of 
your estate plan for one or more of the following reasons:

To dispose of suddenly acquired property. Anyone may acquire valuable 
property at or shortly before death, such as a gift or inheritance, or even a 
lottery prize. Of course, it’s sensible to promptly revise your estate plan to 
name a specific beneficiary to inherit this property. But what if you don’t 
get around to it before you die? If you have a will, that property will go 
to your residuary beneficiary, who, by definition, takes “the rest of your 
property”—that is, everything that isn’t left to some other beneficiary by 
will or other method. If you don’t have a will, state law will determine 
who gets such property.

To dispose of property not transferred by a probate-avoidance device. If you 
buy property but don’t get around to planning probate avoidance for it—
for example, by placing it in your living trust—a will is a valuable backup 
device, ensuring that the property will go to your residuary beneficiary 
and not pass under state law. Similarly, if somehow you’ve failed to transfer 
some of your existing property to a probate-avoidance device—for example, 
because you didn’t properly complete transfers of title—a will directs that 
property to your residuary beneficiary.

To name a personal guardian for your minor children. If you have minor 
children, you need a will to name a personal guardian for them. You can’t 
use any other device for this purpose, except a living trust in a couple of 
states. Also, you can use your will to appoint a property guardian for your 
children, someone who will manage any of their property not otherwise 
legally supervised by an adult. All of these issues are discussed in Chapter 3.

To pass low-value items through small estate procedures. If you have a 
relatively small estate, you can use a will to pass property through small 
estate procedures that won’t cost your beneficiaries much time or money. 
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Even larger estates can use a will this way—by passing the bulk of the 
property outside of probate and only a few lower-value items through a 
will. For example, a wealthy person could use living trusts, bank accounts 
with beneficiary designations, and transfer on death deeds to pass millions 
of dollars of assets outside of probate and also use a will to pass a treasured 
antique clock to a niece, $15,000 to a friend, and stock worth $18,000 
to a fondly remembered employee—without ensnaring that property in 
standard probate procedures as long as the total value left by will is less 
than the state limit. 

To leave property you’ve inherited that is still in probate. On the off  
chance that someone leaves you property by will, and that property is  
still enmeshed in probate when you die, you need a will to specify who 
gets that property. Other transfer devices won’t work. 

What If You Die Without an Estate Plan?

If you die without an estate plan that instructs how to distribute your property, 
you have died “intestate” and the state will distribute your property for you. 
States use “intestate succession laws” to determine who gets what. These laws 
distribute property to the deceased’s closest relatives following a determined 
scheme. Generally, property first goes to the spouse and the children of the 
deceased. If there is no spouse and no children, it goes to the next closest 
relative, usually the parents, and then to the siblings of the deceased, and so on.

EXAMPLE: Malcolm dies intestate in California. Malcolm doesn’t have 
children, his wife recently died, and his parents passed long ago. Although 
Malcolm’s brother Richard has also passed away, Richard’s daughter is still 
living. According to California’s intestate succession laws, she will acquire 
what’s left of Malcolm’s estate after a court-assigned administrator pays 
the estate’s bills and taxes.

To learn about intestate succession in your state, go to www.nolo.com/
legal-encyclopedia/intestate-succession.
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Property That Your Will Can’t Transfer
Although having a will is always a good idea, let’s look at what types of 
property can’t be transferred by a will. A will usually has no effect on any 
property transferred by a valid probate-avoidance device. In other words, 
once you place property in one of the following forms of ownership, you 
can’t also leave that property by your will (not that you’d want to).

•	 Property in a living trust. It goes to the beneficiaries named in the 
trust document. (See Chapter 6.)

•	 Property in a pay-on-death account, such as a bank account or stocks. 
The person you designate as beneficiary on the account document 
inherits that property. (See Chapter 7.)

•	 Property transferred by a transfer on death registration or deed.  
Some states allow you to transfer vehicles or real estate using 
transfer on death registrations or deeds. The property passes to  
the named beneficiary on death, without probate. (See Chapter 7.)

•	 Joint tenancy property. At your death, your share automatically 
goes to the surviving joint tenants (but if all joint tenants die 
simultaneously, you can leave your share by will). Similar rules 
apply for property held in tenancy by the entirety. (See Chapter 7.)

•	 Life insurance proceeds payable to a named beneficiary or beneficiaries. 
The proceeds go directly to the beneficiaries. (See Chapter 7.)

•	 Assets remaining in individual retirement programs, including traditional 
and Roth IRAs, 401(k)s, and profit-sharing plans. The balance is payable 
directly to the beneficiaries you name for each plan. (See Chapter 8.)

! CAUTION
Exceptions in the state of Washington. Washington State has a 

“superwill” statute that allows you to name beneficiaries for some non-probate 
assets in your will. (Wash. Rev. Code § 11.11.020.) If you live in Washington and 
think you might want to do this, get help from a local estate planning attorney 
to draw up your will. 
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Preparing Your Will 
As mentioned, many people can safely prepare their wills without hiring a 
lawyer. Let’s look realistically at what’s usually involved when you prepare 
a will. The core transaction is probably quite simple. You’ve decided whom 
you want to get the property that is to be transferred by will. There’s 
nothing very complicated about your desires. Indeed, many people can 
declare in a sentence or two what they want.

EXAMPLE 1: “I want all my property to go to my husband, Arnold Kramer, 
or, if he dies before I do, to be divided equally among my three children.”

EXAMPLE 2: “I want all property subject to my will to go to my sister 
Charlotte. If she dies before me, I want this property to go to her son, Bill.  
If he too dies before me, I want this property sold and the proceeds divided 
equally among the American Red Cross, the Audubon Society, CARE, and  
St. Stephen’s College.”

EXAMPLE 3: “I want half of my property to go to my husband, Bill Tarver, 
and the other half divided equally between my children, Christopher Reilly 
and Mona Reilly Jamison.”

Turning such straightforward desires into a valid legal document 
doesn’t require brain-surgery-level expertise or layers of legalese. In fact, 
it’s best if a will’s language is simple and straightforward enough that all 
involved—you, your beneficiaries, and (if needed) the probate court—can 
easily understand the will’s meaning. To write a will, you certainly need 
a solid understanding of how wills work and how to make your wishes 
clear, but if you have good resources, this doesn’t necessarily require hiring 
a lawyer. Of course, some situations require an attorney, but before you 
decide to hire one, work out what you want and then see if you really need 
professional help.
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RESOURCE 
Learn more about making your own will. Most people can make a will 

without the help of a lawyer. But in some circumstances, it can be wise to seek out 
a lawyer’s expertise. You can learn about the pros and cons of making your own 
will in the “Wills” section of Nolo.com.

Challenges to Your Will
Despite the fact that many people worry about the possibility of lawsuits over 
their will, the reality is that will challenges, let alone successful ones, are rare.

The legal grounds for contesting a will are limited to extreme circum
stances. Your will can be invalidated only if:

•	 You were underage when you made it.
•	 You were clearly mentally incompetent (not of “sound mind”).
•	 The will was procured by fraud, duress, or undue influence. 
•	 The will doesn’t comply with formal legal requirements (for example, 

only one witness was used, instead of the required two).
Substantive challenges to a will on grounds of unsound mind or fraud 

or duress or undue influence are difficult to prove. The courts presume 
that the will maker was of sound mind; a challenger must prove inca
pacity. Similarly, to establish fraud, duress, or undue influence, someone 
must prove that an evildoer manipulated the will maker, who was in a 
confused or weakened mental or emotional state, so that the will maker 
left property in a way that they otherwise wouldn’t have. 

SEE AN EXPERT
If you fear a lawsuit. If you have a real concern that someone might 

contest your will, get help from a lawyer who can help you prepare an estate plan 
to guard against those specific concerns. It’s also prudent to get help from an 
attorney if your circumstances might raise questions about your competence—for 
example, if you have a debilitating illness or are experiencing cognitive decline. In 
that situation, a lawyer can help you execute your will legally and in a way that 
affirms your competence.  ●
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A      living trust allows you to do the same basic job as a will—that  
is, leave your property to the beneficiaries you choose—with  
the major plus of avoiding probate. Formally, a living trust is a 

legal document (normally, just a few pieces of paper) that controls the 
transfer of property in the trust after you die. In the trust document,  
you name beneficiaries to receive the trust property. As with a will, you 
name primary beneficiaries for specific property, residuary beneficiaries, 
and alternates for both. 

For many years, living trusts have been a popular method for transfer-
ring property without probate. They are very flexible. You can transfer all 
your property by living trust, or if appropriate, use one to transfer only 
some assets, leaving the rest by other methods.

Another plus is that living trusts are rarely made public after the trust 
maker’s death. Wills, on the other hand, become part of the public record 
during the probate process.

Living trusts are called “living” because they’re created while you 
are alive; you legally transfer property to the trust when you create it. 
And they’re called “revocable” because you can revoke or change them 
at any time and for any reason before you die. While you live, you still 
effectively own all property you’ve transferred to your living trust and 
can do what you want with that property, including selling it, spending 
it, or giving it away. 

Aside from some paperwork necessary to establish a living trust and 
transfer property to it, there are no serious drawbacks or risks involved in 
creating or maintaining a living trust. For example, unlike other trusts, 
you don’t need to obtain a taxpayer ID number for the trust or maintain 
separate trust tax records. All transactions that are technically made by 
the living trust are reported on your personal income tax return.

A living trust can work as effectively for a couple as for a single 
person. With a couple, each member can create their own separate 
trust. More commonly, though, a couple creates one shared living 
trust to handle both their shared ownership property and any property 
either owns individually. Because most couples who use living trusts 
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are married, the discussion that follows uses the terms “spouses” and 
“marital property.” However, the concepts discussed apply equally to 
unmarried couples and their shared property. 

How a Living Trust Works
Here are the basics of how a living trust works. In the trust document, 
you name:

•	 the property in the trust
•	 the trustee, who has authority to manage the trust property  

(you name yourself as the initial trustee; if you establish a  
shared trust, you and your spouse are the initial trustees)

•	 the successor trustee, who will distribute the trust property  
when you die

•	 the trust beneficiaries, who will receive the property you’ve left 
them when you die, and

•	 other terms of the trust, including the fact that you can amend  
or revoke it at any time. 

Then you formally transfer property into the trust. When you die,  
your successor trustee simply obtains the property and transfers it to  
your beneficiaries. No probate or other court proceeding is required.

Living Trust Terms 

The person who sets up a living trust (that’s you) is called the “grantor,” 
“trustor,” or “settlor.” If you establish a shared living trust with your spouse, 
you are both grantors. The grantor creates a written “trust document”  
(or “instrument”), containing all the terms and provisions of the trust.

The property you transfer to the trustee acting for the trust, is 
 called, collectively, the “trust property,” “trust principal,” or “trust estate.”  
(And, of course, there’s a Latin version: the trust “corpus,” meaning the 
“body” of the trust.) 
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To place some types of property in your trust, you must formally 
transfer the property’s title to the trust—technically, into the name of 
the trustee. (See “Transferring Property Into Your Trust,” below.) If the 
trust doesn’t become the official legal owner of property, that property 
is never validly included in the trust, and so can’t be transferred from it 
when you die. Instead, that property will go to the residuary beneficiary 
of your will, or if you don’t have a will, it will pass to a family member 
according to the intestacy laws of your state. In either case, it will go 
through probate.

With any property having a document of title, such as a house, you 
must prepare a new ownership document—with a house, this means 
making a new deed. For example, to transfer his house into a living 
trust, Julio Menendez would prepare a deed, stating that he personally 
transferred the house to “Julio Menendez, as trustee of the Julio Menendez 
Living Trust.” Julio must then file the real estate deed with the county 
recorder’s office—or whatever the official land records office is called in  
his state.

Some types of valuable property, including jewelry or art, as well 
as items such as household possessions or clothes, don’t normally have 
documents of title. In that case, the property is transferred to the living 
trust simply by listing it in the trust document and stating that the 
property is owned by the trust.

The magic of the living trust is that, although it is really only a legal 
fiction during your life, it assumes a very real presence for a brief period 
after your death. When you die, your living trust can no longer be 
revoked or altered. Because property held in a living trust doesn’t need 
to go through probate, the successor trustee can promptly transfer that 
property to the trust beneficiaries.

After your death, your successor trustee will need to complete some 
paperwork to finalize the transfers, such as new real estate deeds or other 
documents required by state law. The successor trustee will probably 
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need to hire a lawyer to prepare those documents. Additionally, the 
successor trustee may need to: 

•	 Obtain a written statement of the market value of trust real estate 
as of the date of death of the grantor. Trust real estate receives 
a “stepped-up basis” to its market value as of the date of the 
grantor’s death. (See “The Federal Income Tax Basis of Inherited 
Property” in Chapter 9.) 

•	 Provide essential trust information to all trust beneficiaries. Many 
states have specific requirements about what information must be 
included—another reason a lawyer may be necessary.

After the successor trustee has met all legal requirements and has 
distributed the property to the beneficiaries, the trust ends. No formal 
document of termination needs to be filed with a court or recorded.

EXAMPLE: Travis wants to leave his valuable sculpture collection and 
his house to his daughter, Bianca, but he wants to keep complete control 
over the house and the collection until he dies. He also doesn’t want the 
$500,000 value of the house and the $250,000 value of the collection to  
be subject to probate. Travis reasons that it’s pretty silly to pay thousands  
of dollars in probate fees just to have his own house and sculpture turned 
over to his daughter after he dies.

Travis establishes a living trust, with the house and sculpture as the trust’s 
assets. He names himself as the initial trustee. Bianca is named as both the 
successor trustee and the trust beneficiary. Travis prepares and records a 
deed that transfers the house from himself as an individual to himself as 
trustee of his trust. The sculpture has no documents of title, so it is effectively 
transferred to the trust by simply listing it as an asset in the trust document. 

When Travis dies, Bianca takes possession of the sculpture. As trustee, 
she prepares and records a deed transferring the house from the trust—
technically, from herself, as successor trustee of the trust—to herself,  
personally. The trust then ceases to exist.

Preparing your living trust documents is discussed in more detail below. 
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Do You Need a Living Trust?
Some people who plan their estates eventually turn to a living trust to 
transfer some, and often the bulk, of their property. Still, not everyone 
needs one. Before getting deeper into a discussion of the particulars of 
living trusts, let’s look at whether you really need one, at least for the 
time being. You may not want a living trust if:

You can more sensibly transfer assets by other probate-avoidance devices. 
Living trusts aren’t the only probate-avoidance tools in town: Pay-on-
death bank or stock accounts, transfer on death deeds and registrations, 
joint tenancy, and life insurance are among the other methods that 
might work better for you for most, or at least for some, of your property. 
(See Chapter 7.)

You have, or may have, complex debt problems. If you have many creditors 
when you die, probate provides an absolute cut-off time for creditors to 
file claims against your estate. If, after being notified, they don’t do so in 
the time permitted, your will beneficiaries can take your property free of 
concern that these creditors will surface later and claim a share. A living 
trust doesn’t create any such cut-off period.

There’s no one you trust to oversee your trust after your death. You 
need someone you fully trust to serve as successor trustee for your 
living trust. No court or government agency makes sure your successor 
trustee complies with the terms of your living trust. If you can’t name a 
spouse, child, other relative, friend, or someone else you believe is truly 
trustworthy, a living trust isn’t for you.

You own little property. If your property isn’t worth much, monetarily 
speaking, probate will be unnecessary or relatively inexpensive. There isn’t 
much point in bothering with a living trust and probate avoidance.
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Living Trusts and Taxes
A probate-avoidance living trust has no effect on your taxes, either your 
income taxes while you live or estate tax when you die. (See Chapter 9 
for a discussion of estate tax.) If you’re looking for ways to avoid or lower 
taxes, or protect your assets from creditors, you are looking for something 
different than a living trust.

Income Tax
During your life, your living trust doesn’t have a separate existence for 
income tax purposes. The IRS treats living trust property as it does any 
other property you own. Because the trust isn’t functionally distinct 
from you while you are alive, it can’t be used to lower your income tax. 

Putting Your Home in a Trust: Tax Breaks 

Many people put their homes—their most expensive asset—into their living 
trusts. If you do, you won’t lose any tax benefits:

•	 You can still deduct mortgage interest. 
•	 You can sell your principal home once every two years  

and exclude $250,000 of capital gains from income taxation.  
A couple can exclude $500,000. 

Estate Tax
Living trusts don’t save on estate tax. When some people hear the word 
“trust,” they feel it must mean “tax savings.” But all property that passes 
through a living trust is subject to estate tax. By itself, a living trust is 
designed to avoid probate, and that’s all. Which is plenty, especially since 
there is very little need to worry about estate tax. (See Chapter 9.)
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Living Trusts and Young Children
You can leave property to minors using a living trust. For instance, many 
married people name their spouse as beneficiary of their trust, and their 
minor children as alternate beneficiaries. If you leave property in your 
trust to minors as direct, alternate, or residuary beneficiaries, you should 
use the trust document to impose adult management of that property. You 
accomplish this by creating a child’s trust, family pot trust, or by leaving 
a gift using your state’s UTMA. (Methods for leaving property to young 
children are discussed in detail in Chapter 3.)

Shared Living Trusts for Couples
The fact that a couple can create a shared living trust covering the property 
of both doesn’t mean they must. In some circumstances, it may make 
sense for each spouse to create an individual living trust. For example, if 
each spouse owns mostly separate property, a combined living trust may 
make little sense. But if spouses share ownership of much or all of their 
property, as is often the case, it’s generally preferable to use just one living 
trust for their property. 

If you live in a community property state, in which spouses equally 
own most property acquired after marriage, you and your spouse almost 
certainly own property together. (Community property states are Arizona, 
California, Idaho, Louisiana, New Mexico, Nevada, Texas, Washington, 
and Wisconsin.)

Even in the other (common law) states, where one spouse may 
technically be the sole legal owner of much property, spouses who  
have been married for many years typically regard most or all property  
as owned by both. If so, you can transfer that property into legal  
co-ownership when creating your shared living trust.

Unmarried couples can also share ownership of property, if they 
choose, and register any ownership/title document in both their names  
as co-owners.
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Setting up two separate living trusts for shared property owned by a 
couple is generally undesirable because ownership of the shared property 
must then be divided into two separate halves. That’s a lot of trouble, and 
can cause ongoing record-keeping burdens. Worse, it can lead to unfair 
and undesired imbalances—for example, one spouse’s stocks might go up 
in value while the other’s decline. Fortunately, there is no need for spouses 
to divide property this way. With a shared trust, you can transfer all  
co-owned property to it. You can also put individually owned or separate 
property into the trust, and keep it separate. Each spouse has full power to 
name beneficiaries for their individual portion of the shared trust property 
and for all of their separate property.

When one spouse dies, the shared living trust splits into two trusts. 
One trust contains all property of the deceased spouse. The other contains 
all property of the surviving spouse. The deceased spouse’s property is 
transferred by the successor trustee to the beneficiaries named by that 
spouse. Commonly, the surviving spouse is a beneficiary, but children, 
friends, and organizations may also inherit property. The diagram below 
shows how a shared living trust works. In this example, the husband 
and wife transfer their property, all shared ownership, into the trust. The 
husband is the first spouse to die, the “deceased spouse.” The wife is the 
“surviving spouse.”

Making Key Decisions About Your Living Trust
Here, we’ll look deeper into the four important decisions you must make if 
you want to create a living trust:

1.	 What property will be in the trust?
2.	 Who will be the successor trustee? (You, or you and your  

spouse, will be the initial trustee(s).)
3.	 Who will be your beneficiaries?
4.	 How will any debts and taxes outstanding at your death be paid?
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Choosing Property to Put in the Living Trust
You can place any amount of your property in your living trust. You can 
also use a living trust in combination with other transfer methods, such 
as pay-on-death accounts, joint tenancy, or even a will. In general, if you 
decide to use a living trust, it’s sensible to transfer all your big-ticket items 
to it, unless they are covered by another probate-avoidance technique. 
Consider transferring your home, securities accounts (stocks and bonds), 
investment property, and other valuable items such as jewelry or art works.

A couple of special concerns may arise when real estate is involved: 
Property taxes. In some states, transferring real estate to a new owner 

can result in an immediate reappraisal of the property for property tax 
purposes. By contrast, if the property isn’t transferred to new owners, it 
usually won’t be reappraised for a set period of years, or (in a few states) at 
all. Because you and your living trust are considered the same basic entity 
while you’re alive, there’s no real change in ownership and therefore no 
reappraisal. To be absolutely sure that this is true in your state and county, 
check with your local property tax collector. 

Homestead protection. State homestead protections, which typically 
protect your home equity interest from creditors up to a specific dollar 
amount, shouldn’t be lost because real estate is transferred to a living 
trust. If you aren’t seriously in debt, there is no need to worry about this 
one. However, if you’re in debt and concerned that a creditor may try to 
force a sale of your house, check your state’s homestead rules carefully. 

You can also use a trust to transfer items of lesser (or no) value. A trust 
can be particularly useful for transferring clothes, photographs, family 
records, household furnishings, sports equipment, or similar possessions.

There are a couple of types of property that you generally won’t want 
to transfer by living trust: vehicles and personal checking accounts. Living 
with these items while they are owned by the trust can be problematic. 
For example, some insurance companies may be unwilling to insure a 
vehicle owned by a trust rather than a person. Also, if you transfer your 
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How a Shared Living Trust Works 

1.	 Husband and wife transfer property to trust. 

2.	 Husband dies. 

3.	 Trust property is divided:
•	 Husband’s property—both his separate property and his portion  

of shared property—goes to his beneficiaries. He leaves 75% to  
his wife and 25% to other beneficiaries. 

•	 Wife’s separate property, her portion of shared property, and all 
property left to her by her husband is transferred to her individual 
revocable living trust. 

4.	 Wife’s property remains in her ongoing living trust.

at husband’s 
death

SHARED REVOCABLE LIVING TRUST
Includes:

•	 Husband’s separate property
•	 Husband’s portion of shared property

•	 Wife’s separate property
•	 Wife’s portion of shared property

Husband’s gifts to 
beneficiaries other than  

his wife

INDIVIDUAL REVOCABLE LIVING TRUST
Includes:

•	 Wife’s separate property
•	 Wife’s portion of shared property
•	 Property left to wife by husband

25%
75%

personal checking account into the trust, then the trust’s name will be on 
your checks—this may not be optimal for you, and could be of concern to 
those receiving the check if they are unfamiliar with living trusts. 
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Choosing the Trustees of Your Living Trust
You must make two choices when it comes to naming a trustee to manage 
the property in your living trust: who will be the initial trustee, and who 
will take over as the successor trustee when the first trustee dies or becomes 
incapacitated. 

Your Initial Trustee

Almost without exception, you—or you and your spouse—will be the initial 
trustee(s) of your living trust. If you set up a shared trust, when one 
spouse dies, the other continues as sole trustee. Serving as trustee is how 
you continue to have absolute control of your trust property.

You aren’t legally required to be the trustee of your trust. Occasionally,  
people consider naming someone else to serve as initial trustee because 
they don’t want to, or can’t, continue to manage their own assets. But 
having someone else serve as sole initial trustee makes managing your 
living trust more complicated. Under IRS rules, separate trust records 
must be maintained, and a trust tax return must be filed if you aren’t a 
trustee of your living trust. 

SEE AN EXPERT
Naming someone else as sole initial trustee. If you want to name 

someone besides yourself to be your initial trustee, see a lawyer. You’ll probably 
need much more detailed controls on the trustee’s powers.

Naming Cotrustees

If you want, you can name two people (or even more) to serve as initial 
trustees. You might do this if you want or need someone else to manage 
the trust property for you while you live but you don’t want the IRS 
complications that come with an independent trustee. You name yourself 
and someone else as trustees and authorize either to act for the trust. 
Because you are, legally, one of the trustees, the IRS doesn’t require you  
to keep separate trust records or file a trust tax return. 
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! CAUTION
Risks of naming a cotrustee. If you authorize someone else to serve as 

a cotrustee of your trust while you are alive, that person has legal power over your 
trust property. Clearly this entails at least theoretical risks. The cotrustee could use 
some of that property for personal use, or even abscond with all of it. When you’re 
setting up your trust, you’ll need to assess whether this is an actual risk in your 
situation—if so, don’t name a cotrustee.

Your Successor Trustee

You must name at least one successor trustee for your living trust. Your 
successor trustee is the person who makes your trust work after you die. 
With a shared trust, the successor trustee takes over after both spouses 
die. Also, the successor trustee is normally authorized to take over 
management of the trust if you (or you and your spouse, with a shared 
marital trust) become unable to handle it on your own.

You should also name an alternate successor trustee, in case the 
successor trustee dies before you do or for any other reason can’t serve.

The Job of the Successor Trustee 

The primary job of the successor trustee is to turn trust property over to 
the beneficiaries you’ve named in your trust. Because no court approval is 
required, this task is normally not difficult—as long as the property and 
beneficiaries are clearly identified in the trust document. Still, some effort 
is required. The successor trustee must know where the trust property 
is located. For any property held by an institution, such as banks or 
stock brokerage companies, the trustee must get the cooperation of the 
institution to turn over that property to the beneficiaries. Institutions 
that deal with financial assets are familiar with living trusts and how 
they work. They shouldn’t balk at accepting the authority of the 
successor trustee.
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The successor trustee also prepares any new documents of title necessary 
to turn trust property over to the beneficiaries. The successor trustee may 
need to work with a lawyer to prepare the new documents of title. 

In addition to dealing with property subject to formal ownership (title) 
documents, the trustee supervises the distribution of all other trust assets—
household furnishings, jewelry, heirlooms, collectibles—to the appropriate 
beneficiaries. The trust ends when all beneficiaries have actually received the 
trust property left to them in the trust document. No document need be 
prepared, let alone filed with a government office, when a living trust ends. 
When its work is done, it simply vanishes.

Choosing Your Successor Trustee

Your successor trustee must be trustworthy, and willing and able to do the 
job. Normally, this is the same person you choose as the executor of your 
will. (See “Your Executor” in Chapter 5.) Similarly, your alternate successor 
trustee is normally the person you choose for your alternate executor.

Often, a principal beneficiary, such as a spouse or adult child, is named 
as successor trustee. However, if you believe the beneficiary (much as you 
love them) will be troubled by the practical details and paperwork, it’s 
better to name someone else.

You can name successor cotrustees. Indeed, you can name as many 
successor trustees as you want, with power divided between them as you 
specify. However, because of problems coordinating trust management 
tasks and possible conflicts, it’s usually risky to name multiple trustees. 
However, on occasion, there are compelling reasons to do so.

For example, you might name two or more children as successor 
cotrustees, to avoid being seen as favoring one child over others. If you 
name cosuccessor trustees, you need to define in the trust document  
how they work together. (Can any cotrustee act for the trust, or must  
all cotrustees agree on any decision or action taken for the trust? If all  
the successor trustees must agree, must agreement be in writing?) Be sure 
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all successor cotrustees get along well. If there’s any risk of conflict, 
naming successor cotrustees is a bad idea.

Finally, while it’s possible to name a bank or trust company as successor 
trustee, it is usually far better to name a trusted person. Institutional 
trustees charge hefty fees and are more likely to be impersonal and  
indifferent to the needs of the beneficiaries. Additionally, many institu-
tions will serve as trustee only for large trusts. However, naming a bank 
or trust company as successor trustee can make sense if you have no other 
options or if your family would benefit from an having impartial outsider 
making decisions about trust property. 

Naming Your Trust Beneficiaries 
You can leave each beneficiary whatever trust property you want, with one 
big exception. In common law states, a married person may be required 
to leave a certain percentage of the trust estate—usually one-half—to 
the other spouse. However, in some common law states, the spousal-
inheritance protection laws apply only to property left by will, not by 
living trust. Also, in almost all common law states a spouse can waive 
spousal-inheritance rights.

SEE AN EXPERT
See a lawyer to leave your spouse less than half of your trust property. 

If you live in a common law state and you want to leave your spouse less than half 
of your trust property, see a lawyer to make sure you don’t run afoul of your state’s 
spousal-inheritance protection law.

Aside from any applicable spousal-inheritance protection law, with a shared 
trust you and your spouse can each choose your own trust beneficiaries. 
You may want to name your spouse as your sole primary beneficiary. Or 
you may want to divide your gifts between several people or institutions.
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EXAMPLE: Malcolm and Ursula, married for 30 years, create a shared living 
trust. They have one child, Suzanne. Each spouse leaves the bulk of their 
property to the other. Each also leaves some smaller gifts to different 
relatives, friends, and charities. Both name Suzanne as their alternate 
beneficiary and trust residuary beneficiary. Ursula names Suzanne’s 
husband, Tom, as her alternate residuary beneficiary. Malcolm names his 
niece Martha as his alternate residuary beneficiary.

Living Trusts and Your Debts

Property in a revocable living trust isn’t immune from attack by your 
creditors while you’re alive. You have complete and exclusive power over  
the trust property, so a judge isn’t going to let you use the living trust (which 
you can revoke at any time) to evade creditors. On the other hand, if you place 
property in a trust that you can’t revoke or change (called an “irrevocable 
trust”), it’s a different legal matter. Your creditors can’t reach property 
owned by a bona fide irrevocable trust. The key words here are “bona fide.”  
If an irrevocable trust is set up to defraud creditors, it won’t work. 

SEE AN EXPERT
Shielding your assets. If you’re concerned about 

protecting your assets from creditors, see a lawyer.

Arranging for Payment of Debts and Taxes
Many people don’t leave any substantial debt or tax obligations when they 
die. (Leaving a house with a mortgage isn’t a concern here: The mortgage 
simply passes with the house.) If you have only routine bills at your death, 
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your successor trustee and executor will pay them, either from property 
you earmarked in your trust or will for this purpose, or from trust or will 
property generally. Either way, no beneficiary will suffer a substantial loss. 
If you fit into this category, you can go on to other concerns. If, however, 
you transfer the bulk of your property by living trust and will likely have 
significant debts, it’s best to identify trust assets that should be used to pay 
off these obligations. Before this, of course, you’ll need to make a realistic 
appraisal (or at least a decent guess) of what you’ll owe, for both regular 
debts and taxes, at your death. 

Preparing Your Living Trust Documents
Now we’ll take a closer look at preparing a living trust.

The Trust Document
No law specifies the form a living trust must take. As a result, there is no 
such thing as a standard living trust. Indeed, there is a bewildering variety 
of living trust forms, from very simple to exceedingly complex.

Most likely, you’ll want something on the simpler side. Aside from 
naming your trustee, successor trustee, and beneficiaries, your trust 
document contains all other provisions governing the trust. This includes 
identifying the trust property, usually by listing the property on one or 
more schedules. (In this context, a “schedule” is just a list of property 
attached to the main trust document.) You need only identify each 
item of property with sufficient clarity so that your successor trustee 
and beneficiaries unambiguously know what you meant. No legal rules 
require property to be listed in any particular form. For example, you 
can list property generally as “all my ballroom gowns,” or “all household 
possessions at … (address),” or “all my books.”

You must sign and date the trust document and have it notarized. 
Unlike wills, no witnesses are required (except in Florida).
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Transferring Property Into Your Trust
For purposes of transferring title into the trust, there are two types of 
property: property that has ownership (title) documents and property  
that doesn’t. 

Property Without Ownership Documents

Many types of property don’t have title documents, including all kinds of 
household possessions and furnishings, clothing, jewelry, furs, tools, most 
farm equipment, antiques, electronic and computer equipment, art works, 
bearer bonds, cash, precious metals, and collectibles. You transfer these 
items to your trust simply by listing them on a trust schedule. In addition, 
you can use a “notice of assignment” form, a simple document that states 
that the property listed on it has been transferred to the trustee’s name. 

Property With Ownership Documents

To make your trust effective, it is absolutely essential that you transfer 
ownership of property with documents of title into your trust—technically, 
to yourself as trustee. If you fail to do this properly, your successor trustee 
won’t be able to transfer that property to your beneficiaries.

Property with title documents includes:
•	 real estate, including condominiums and cooperatives
•	 bank accounts
•	 stocks and stock accounts
•	 most bonds, including U.S. government securities
•	 corporations, limited partnerships, and partnerships
•	 money market accounts
•	 mutual funds
•	 safe deposit boxes, and
•	 vehicles, including cars, most boats, motor homes, and planes.
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On the new documents of title, you formally list the trustee of the 
trust as the new owner. For example, if Ellen Yurok wants to place her 
stock account into her trust, she prepares a transfer form, listing herself 
(individually) as the person transferring ownership, and the new owner as 
“Ellen Yurok, as trustee for the Ellen Yurok Trust.” (After the trust name, 
many lawyers add “u/t/d/” or “under trust dated” and then list the date 
the trust was signed and notarized.) With a shared trust, both people’s 
names are used. Thus, Helen and Marshall Fink transfer a home from 
themselves to “Helen and Marshall Fink, as trustees of the Helen and 
Marshall Fink Trust.”

Some Property Doesn’t Need to Be Transferred

If you name your living trust as the beneficiary for some property, then you 
don’t need to transfer that property into the trust. For example, if you want 
the proceeds of your life insurance to become part of your living trust when 
you die (so that it can be put into a family pot trust, for example), you don’t 
need to transfer the policy into the trust. Rather you name the trust as the 
beneficiary of the insurance policy and the policy remains owned by you as  
an individual. 

You then must file title documents, as is necessary for that type of 
property. With a real estate deed, you file and record it with your local 
land records office. With a stock market account, you give the new 
account form to the brokerage company. With a boat registered with the 
Coast Guard, you complete the appropriate Coast Guard forms (they have 
them) and file them with that agency.
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You Still Need a Backup Will

Even if you decide to put everything you currently own into your living trust, 
you still need a backup will. This is especially true for parents of young children 
who will use their will to name a guardian for their kids. But all living trust 
makers should have a backup will to name an executor and to take care of any 
property that they acquire after making (and before revising) their trust. If you 
don’t have one, you won’t get to decide who gets property that passes outside 
of your trust. (For a full discussion about why you need a backup will, see 
“Backup Wills” in Chapter 5.)

●
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A side from a living trust, there are a number of other ways to avoid 
probate. You can mix and match these methods, using the ones 
that work best for you.

You might wonder why you should bother with anything but a living 
trust, when it seems to work so well. The answer is that in certain situations 
other methods are easier to use, while providing the same probate-avoidance 
benefits. For example, a simple pay-on-death bank account is usually a 
better way to handle your checking account than a living trust.

In this chapter, we’ll look beyond the living trust to other probate- 
avoidance methods, except individual retirement plans, which are 
covered in Chapter 8.

Pay-on-Death Bank Accounts
Setting up a pay-on-death (P.O.D.) bank account is an easy way to transfer 
cash at your death, quickly and without probate. All you do is designate 
on a form provided by the bank one or more persons you want to receive 
all money remaining in the account when you die.

You can do this for any kind of bank account—including savings, 
checking, or certificate of deposit accounts. And banks don’t charge more 
for keeping your money this way. When you die, the beneficiary claims 
the money simply by showing the bank the death certificate and personal 
identification.

EXAMPLE: Thérèse opens a savings account in her name and names Lynn 
Zelly as the P.O.D. beneficiary. When Thérèse dies, any money in the account 
will go directly to Lynn, without probate.

There are no risks in creating a P.O.D. bank account. During your life, 
the beneficiary has absolutely no right to the money in the account. You 
can withdraw some or all of the money, close the account, or change the 
beneficiary at any time. 
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Like other bank accounts, a P.O.D. account may be temporarily frozen 
at your death if you live in a state that has an estate tax (see Chapter 10). 
In that case, if your estate must pay an estate tax (most won’t), the state 
will release the money to your beneficiaries when shown that your estate 
has sufficient funds to pay.

Before you open a P.O.D. account, ask your bank if there are any 
special state law requirements about notifying the beneficiary. In a few 
states, a P.O.D. provision isn’t effective unless you have notified the 
beneficiary that you’ve set up the account. Your bank should be able to 
fill you in on your state’s rules. In any case, it’s a good idea to tell the 
beneficiary you’ve set up the account. That way, the beneficiary will 
know to take control of the account after your death.

You can also register ownership of certain kinds of government 
financial obligations, such as bonds, Treasury bills, and Treasury notes,  
in a P.O.D. form. 

Transfer on Death Accounts for Securities
In most states, you can add a transfer on death designation to individual 
securities (stocks and bonds) or securities accounts under the Uniform 
Transfer on Death Security Registration Act. Security accounts are 
broker-held accounts for your stocks, bonds, mutual funds, or similar 
investments.

The beneficiary or beneficiaries you designate will receive these securities 
promptly after your death. No probate is necessary.

Your broker should have a form that allows you to use transfer on 
death registration for a securities account. For individual stock or bond 
certificates, contact the company’s transfer agent.
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! CAUTION
Your broker isn’t required to cooperate. Although most stock-

brokers and corporate transfer agents voluntarily offer transfer on death 
registrations, the law doesn’t require them to do so; so you may need to ask 
them for the necessary forms.

Transfer on Death Car Registration
Some states allow vehicles to be registered in a transfer on death form: 
Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Illinois, 
Indiana, Kansas, Maryland, Minnesota, Mississippi, Missouri, Montana, 
Nebraska, Nevada, New Jersey, Ohio, Oklahoma, Texas, Vermont, and 
Virginia. If you live in one of these states and want to use transfer on 
death registration for your vehicles, contact your state’s motor vehicle 
agency for the appropriate form.

Avoiding Probate for Boats 

In some states, such as California, transfer on death registration is available 
for small boats, called “undocumented vessels,” which include the myriad of 
small pleasure boats that aren’t required to have a valid marine document 
from the U.S. Bureau of Customs. In California, only one owner and one 
beneficiary may be listed (Cal. Veh. Code § 9852.7).

Transfer on Death Deeds for Real Estate
In some states, you can prepare and record a deed now that takes effect to 
transfer that real estate only when you die. The states that allow transfer  
on death (TOD) deeds (sometimes called “beneficiary deeds”) are Alaska, 
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Arizona, Arkansas, California, Colorado, District of Columbia, Hawaii, 
Illinois, Indiana, Kansas, Maine, Minnesota, Mississippi, Missouri, 
Montana, Nebraska, Nevada, New Mexico, North Dakota, Ohio, 
Oklahoma, Oregon, South Dakota, Texas, Utah, Virginia, Washington, 
West Virginia, Wisconsin, and Wyoming. You can revoke a transfer on 
death deed at any time before your death.

The deed should expressly state that it doesn’t take effect until your 
death and name the person(s) to receive title to the real estate after  
your death. A transfer on death deed must be drafted, signed, notarized, 
and recorded (filed in the county land records office) just like a regular 
deed. In Ohio, you must use a specific form called a “Transfer on Death 
Affidavit.”

RESOURCE
Get a state-specific transfer on death deed from Quicken WillMaker 

& Trust. Nolo’s best-selling estate planning software includes transfer on death 
deeds for the states that allow them. The forms come with clear, plain-English 
instructions on how to use them. Learn more at www.willmaker.com.

! CAUTION
Don’t try this unless you know your state law authorizes it.  

You can’t use a deed to transfer real estate at your death unless the state  
law where the real estate is located specifically allows it.

Joint Tenancy
In the right circumstances, joint tenancy can be a very handy probate-
avoidance device. The key to deciding whether you want to use it for some 
of your property is to see if your needs fit within those circumstances.
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How Joint Tenancy Works
Joint tenancy is a form of shared property ownership. For estate planning 
purposes, the most important characteristic of joint tenancy is that when 
one owner (called a “joint tenant”) dies, the surviving joint owner or 
owners automatically inherit the deceased owner’s share. This is called the 
“right of survivorship.” The property doesn’t go through probate. There is 
some simple paperwork that must be completed to transfer the property 
into the name of the surviving owner(s), but this can be easily done.

EXAMPLE: Evelyn and Joe own a house in joint tenancy. Evelyn dies. 
Because Joe has the “right of survivorship,” he inherits Evelyn’s share of  
the house, without probate. Joe is now the sole owner of the house. 

By contrast, other forms of shared ownership, such as “tenancy in 
common,” or corporate or partnership interests, don’t create a right of 
survivorship.

Joint tenancy is most commonly used for real estate, though it is legally 
available for all types of property.

A joint tenant can’t leave their share to anyone other than the surviving 
joint tenants. So even if Evelyn, in the previous example, had a will leaving 
her half-interest in the house to her son, her husband would still get full 
ownership of it after her death. Also, in most states, all joint tenants must 
own equal shares of the property.

Joint tenancy certainly has the virtue of simplicity. To create a joint 
tenancy, all new co-owners need to do is pay attention to the way they  
are listed on the document that shows ownership of property, such as  
a deed to real estate, a car’s title slip, or the documents establishing a  
bank account. In the great majority of states, by calling themselves  
“joint tenants with the right of survivorship,” the owners create a joint 
tenancy. In a few states, additional specific words are necessary. 
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! CAUTION
State rules and restrictions. A few states have special rules or restrictions 

for joint tenancy. For example, some states require a written document that specifies 
a right to survivorship, and Alaska, Oregon, Tennessee, and Wisconsin each have 
significant restrictions on joint tenancies. Check the rules for your state before 
you try to set up joint tenancy ownership. If you’re not comfortable researching 
the law on your own, a lawyer—or perhaps someone at a land title company—
can help you learn the requirements. 

A joint tenant can, while still alive, break the joint tenancy by 
transferring their interest in the property to someone else—or, in most 
states, to themselves, but not as a “joint tenant.” The new owner is no 
longer a joint tenant but owns the share of the property as a “tenant 
in common.” However, if there are more than two joint tenants, the 
nonsevering joint tenants remain in joint tenancy with each other.

EXAMPLE: Marsha, Joe, and Helen own a piece of property as joint tenants. 
Marsha breaks her joint tenancy by transferring her one-third interest to 
Dan. Dan doesn’t become a joint tenant. He becomes a tenant in common 
with Joe and Helen. Joe and Helen, however, remain joint tenants between 
themselves.

Simultaneous Death of Joint Tenants 

Many joint tenants are concerned about what will happen to their property 
if they die simultaneously. After all, if there’s no surviving owner, the right of 
survivorship that’s central to joint tenancy has no meaning. To deal with this 
highly unlikely but still potentially worrisome possibility, in your will you can 
name a beneficiary to inherit your share of joint tenancy property in the event 
that all owners die simultaneously. If you don’t do this, and all the owners 
die simultaneously, your share will pass under your will to your residuary 
beneficiary (or by the laws of your state, if you don’t have a will). 
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When to Consider Joint Tenancy—and When to Avoid It
To generalize and simplify a bit, joint tenancy can be desirable for people 
who buy property and want to share ownership, including inheritance 
rights. By contrast, it is rarely sensible for a sole owner to transfer property 
into joint tenancy with another simply to avoid probate of that property. 
Doing this creates several problems that don’t occur when you pass your 
property using a living trust:

You can’t change your mind. If you make someone else a joint tenancy 
owner of property that you now own yourself, you give up half-ownership 
of the property. The new owner has rights that you can’t take back. For 
example, the new owner can sell or mortgage their share. And even if the 
other joint tenant’s half isn’t mortgaged, it could still be lost to creditors.

EXAMPLE: Maureen, a widow, signs a deed that puts her house into joint 
tenancy with her son to avoid probate at her death. Later, the son’s business 
fails, and his creditors sue him. Those creditors can take his half-interest in 
the house to pay the court judgment, which means that the house might be 
sold. Maureen would get the value of her half in cash; her son’s half of the 
proceeds would go to pay the creditors.

By contrast, if you put property in a living trust, you don’t give up any 
ownership now. You are always free to change your mind about who will 
get the property at your death. And your beneficiaries’ creditors can’t 
reach the property as long as you remain alive.

There’s no way to handle the incapacity of one joint tenant. If one joint 
tenant becomes incapacitated and can’t make decisions about the property, 
the other owners must get legal authority to sell it or obtain a mortgage. 
That may mean going to court to get someone (called a “conservator,” in 
most states) appointed to manage the incapacitated person’s affairs. 

With a living trust, if you (the grantor) become incapacitated, the 
successor trustee (or the other spouse, if it’s a shared trust) takes over and 
has full authority to manage the trust property. No court proceedings 
are necessary.
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Gift tax may be assessed. If you create a joint tenancy by making another 
person a co-owner, federal gift tax may be assessed on the transfer. If you 
give gifts to one person (except your spouse) exceeding $18,000 in any 
calendar year, you must file a gift tax return with the IRS. (See “Gift Tax” 
in Chapter 9.) There’s one exception: If two or more people open a bank 
account in joint tenancy, but one person deposits all or most of the money, 
no gift tax is assessed against that person. A taxable gift may be made, 
however, when a joint tenant who has contributed little or nothing to the 
account withdraws money from it.

A surviving spouse could miss a tax break. If you make your spouse a 
joint tenant with you on property you previously owned individually, your 
spouse could miss out on a potentially big income tax break later if the 
property is sold.

With joint tenancy property, the Internal Revenue Service rule is that 
a surviving spouse gets what’s called a “stepped-up tax basis” for only the 
half of the property owned by the deceased spouse. (“Basis” means the 
dollar number from which taxable profit or loss is calculated when property 
is sold. See the end of Chapter 9 for a discussion of stepped-up basis.) By 
contrast, if you leave your solely owned property to your spouse through 
your living trust or will, the entire property gets a stepped-up tax basis.

Tenancy by the Entirety
“Tenancy by the entirety” is a form of property ownership that is similar 
to joint tenancy but is limited to married couples. It is available only in the 
states listed below.

Tenancy by the entirety has almost the same advantages and 
disadvantages of joint tenancy and is most useful in the same kind of 
situation: when a married couple acquires property together. When one 
spouse dies, the surviving spouse inherits the property without probate.
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If property is held in tenancy by the entirety, neither spouse can 
transfer their half of the property alone, either while alive or by will  
or trust. A living spouse must get the other spouse’s consent to transfer 
the property; at death, it must go to the surviving spouse. (This is different 
from joint tenancy; a joint tenant is free to transfer their share to someone 
else during the joint tenant’s life.)

EXAMPLE: Fred and Ethel hold title to their apartment building in tenancy 
by the entirety. If Fred wanted to sell or give away his half-interest in the 
building, he couldn’t do so without Ethel’s signature on the deed. 

States That Allow Tenancy by the Entirety 

Alaska1	 Maryland	 Oklahoma 
Arkansas	 Massachusetts	 Oregon1,3 
Delaware	 Michigan	 Pennsylvania
District of Columbia3	 Mississippi	 Rhode Island1,3

Florida	 Missouri	 Tennessee
Hawaii	 New Jersey3	 Vermont3

Illinois1,3	 New York1	 Virginia
Indiana1	 North Carolina1	 Wyoming
Kentucky1	 Ohio2	
1	 For real estate only
2	 For real estate only, and if created before April 4, 1985
3	 Also available to registered domestic partners (D.C., OR), civil unions (IL, HI, NJ, RI, VT), 

and reciprocal beneficiaries (HI).

Property held in tenancy by the entirety is better protected from the 
creditors of either spouse than is joint tenancy property from creditors of 
any owner. In most states, if someone sues one spouse and wins a court 
judgment, the creditor can’t seize and sell the tenancy-by-the-entirety 



CHAPTER 7  |  OTHER WAYS TO AVOID PROBATE  |  125

property to pay off the debt. (Obviously, if a creditor proves both spouses 
are liable for a debt, he can go after the couple’s shared-ownership 
property, including tenancy-by-the-entirety property.) And if one spouse 
files for bankruptcy, creditors can’t reach or sever the property held in 
tenancy by the entirety.

Community Property With Right of Survivorship
Most states that allow married couples to own property as community 
property also allow them to agree that when one spouse dies, the deceased 
spouse’s community property should automatically transfer to the 
surviving spouse without probate.

In some of these states, you can create this type of ownership by using 
the phrase “community property with right of survivorship” (or something 
similar, depending on the state) on a deed, transfer document, or account 
registration. If this interests you, get help from a knowledgeable estate 
planning attorney who can help you weigh the pros and cons of survivorship 
in community property. A good attorney will also know the correct 
terminology and formalities required by your state.

Community Property States

Arizona Louisiana Texas

California* Nevada Washington*

Idaho New Mexico Wisconsin

Alaska, Florida, Kentucky, South Dakota, and Tennessee allow a married couple 
to make a written agreement stating that they wish certain property treated as 
community property. (See a lawyer if you want to make this kind of agreement.)

*	Registered domestic partners are also covered by community property laws.
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Community Property Agreements
In all community property states, married couples can choose to turn 
separate property into community property—this normally must be done 
in writing. Further, although Alaska, South Dakota, and Tennessee aren’t 
community property states, married couples who live in those states can 
choose to hold property as community property.

Most community property states also allow married couples to make 
an agreement that leaves all community property to the surviving spouse 
without probate. These agreements are often called “community property 
agreements” or “CPAs.”

In some states you can use a CPA to accomplish both tasks—that is, to 
agree that certain property (1) is community property, and (2) should pass 
to the surviving spouse without probate.

Each state has different rules governing its community property agree-
ment and these agreements can be very powerful. Before you attempt to 
create a community property agreement yourself, it’s important to really 
understand your state’s rules and what effect your document will have. For 
example, you should know that because community property agreements 
are binding contracts, neither spouse can change or revoke them acting 
alone. (By contrast, you can always revoke your will.) Generally, the  
only ways to revoke a community property agreement are to agree to  
cancel (rescind) the agreement, divorce, or separate permanently. Get  
help from a lawyer if you have any questions or doubts. 

Simplified Probate Proceedings
Many states have begun, albeit slowly, to dismantle some of the more 
onerous aspects of probate. As discussed in Chapter 5, most states have some 
form of simplified probate. What qualifies as a small estate varies from state 
to state, from $5,000 or less in some states to $200,000 in Wyoming.
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For small estates, many states require only an affidavit procedure. By 
filling out a sworn statement (the affidavit) and giving it to the person who 
holds the property, inheritors can collect property left them by will. The 
beneficiary must also provide proof of their right to inherit, such as a death 
certificate and copy of the will. 

RESOURCE
Learn more about probate. Get more information about probate 

administration, avoiding probate, and state-specific rules for simplified probate 
proceedings at www.nolo.com/legal-encyclopedia/executor-probate. 

Life Insurance
Life insurance is a good way to provide surviving family members with 
quick cash for debts, living expenses, and, for very large estates, estate 
taxes. And because you name the beneficiary in the policy itself, not in 
your will, life insurance proceeds don’t go through probate.

The only circumstance in which life insurance proceeds are subject to 
probate is if the beneficiary named in the policy is your estate. That’s done 
occasionally if the estate will need immediate cash to pay debts and taxes, 
but it’s usually counterproductive. It’s almost always a better idea to name 
your spouse, children, or another beneficiary who can take the money free 
of probate and use it to pay debts and taxes.

Although the proceeds of a life insurance policy don’t go through 
probate, they are included in your estate for federal estate tax purposes if 
the person who died was the legal owner of the policy. If you think your 
estate might be liable for federal estate taxes, you can reduce the tax bill by 
giving away the policy to the beneficiary, another person, or an irrevocable 
life insurance trust. (See “Life Insurance Trusts” in Chapter 10.)
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Choosing Life Insurance 

If you’re thinking about purchasing life insurance, you may feel overwhelmed 
by the bewildering array of policies available to you. Despite the various  
and confusing names for different kinds of life insurance, there are basically 
two types to consider for estate planning purposes: term insurance or 
“permanent” insurance. 

Term life insurance, the less expensive type, provides insurance for a set 
period. For example, a 5-year $150,000 policy pays the entire amount if you 
die within 5 years—and that’s it. Term insurance is particularly well suited to 
younger parents. As a candid life insurance agent once told me, “It provides the 
most bang for the buck, no question.” However, unlike permanent insurance, 
term insurance is of no value to you during your life. Also, once the term has 
expired, you normally have to reapply to get new life insurance.

By contrast, permanent insurance is automatically renewable. You can’t 
be required to take a new physical exam. And with a permanent policy, your 
premium payments for the years cover more than the actuarial risk of your 
death. The insurance company invests the excess money, and a portion of the 
returns is passed along to you so that the policy has a cash value to you during 
your lifetime. 

Gifts
To state the obvious, if you give away property while you’re alive, there 
will be less property in your estate to go through probate when you die. 
While in theory you could avoid probate by giving away all your property, 
common sense dictates using one or more of the probate-avoidance 
methods discussed previously, which let you keep control over your 
property while you’re alive.

Gifts of up to $18,000 per person per year are exempt from federal gift 
tax. (See “Making Gifts During Life” in Chapter 10.)  ●
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R etirement plans, which may compose a big part of your savings, 
can function as estate planning devices. In particular, if you have 
an individual retirement program such as an IRA, 401(k), or 

profit-sharing plan, these can hold significant amounts of money if you 
die prematurely. Any money left in a retirement account is part of your 
estate. With any individual retirement program, you name one or more 
beneficiaries to receive any money left in the account when you die. The 
money goes directly to your beneficiaries and isn’t subject to probate.

Before we look further into how you can use your retirement plans in 
estate planning, it’s important to note that these devices aren’t primarily 
intended to provide money to beneficiaries. They are designed to provide 
money to you, the owner, in your retirement. Because of this, federal law 
requires that after you reach age 70½ you must withdraw at least a certain 
portion of your retirement account every year or face a monetary penalty. 
(Roth IRAs function differently. See “Roth IRAs,” below.) The withdrawal 
amount is recalculated every year, based on your current life expectancy and, 
to some extent, that of your beneficiary. So if you live to a ripe old age, there 
will be no or very little money left in your account when you die. Thus, for 
estate planning purposes, these accounts aren’t fixed assets, like a house, 
which you can reasonably count on to retain (at least) their full present value.

RESOURCE
Information on retirement planning. When they retire, most people 

are entitled to payments from one or more retirement programs, such as Social  
Security, military benefits, private or public employee pensions, union pension 
plans, or individual retirement accounts. Planning for a financially comfortable 
retirement can be complicated. If you want to get some details, there are many 
books, magazines, and websites that specialize in this topic. Here are some good 
resources available from Nolo: 

•	 IRAs, 401(k)s & Other Retirement Plans: Strategies for Taking Your Money 
Out, by Twila Slesnick and John C. Suttle
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•	 Long-Term Care: How to Plan & Pay for It, by Joseph Matthews, and
•	 Social Security, Medicare & Government Pensions: Get the Most Out  

of Your Retirement & Medical Benefits, by Joseph Matthews.
You can also visit Nolo’s website, at www.nolo.com, to learn more about 

planning for retirement.

Individual Retirement Programs
In addition to Social Security, savings, and investments, many people 
contribute regularly to one or more individual retirement programs that 
will assure them an income when they get older.

Traditional Individual Retirement Programs
Individual retirement programs such as regular IRAs (individual retire
ment accounts), profit-sharing plans (formerly called “Keogh plans”), and 
SEP-IRAs (IRAs for small businesses and the self-employed) are retire
ment plans you fund yourself. The money you contribute is tax deductible, 
within limits. You are in charge of how the money is invested. You don’t 
pay tax on any earnings, either, in the year earned. After you retire, when 
you withdraw money from the account, that money is taxable income in 
the year you get it. 

Any income earner can create a regular IRA by making annual  
contributions. The annual contribution limit for 2024 is $7,000 for those  
up to age 50. For those aged 50 or older, the annual limit is $8,000. 
Contribution limits rise based on the rate of inflation.

The contribution limit for a profit-sharing plan or a SEP-IRA is 
a percentage of net income, and can be tens or even hundreds of 
thousands of dollars.
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RESOURCE
More about individual retirement programs. IRS Publication 590-A, 

Contributions to Individual Retirement Arrangements (IRAs), and IRS Publica-
tion 590-B, Distributions from Individual Retirement Arrangements (IRAs), provide 
detailed (and complex) information on IRAs. IRS Publication 560, Retirement  
Plans for Small Business, covers retirement plans for the self-employed, such as  
SEP-IRAs. You can download these publications for free by visiting the IRS’s  
website at www.irs.gov.

Roth IRAs
The Roth IRA differs from the traditional IRA in several respects. You fund 
a Roth IRA with money that has already been taxed. Annual contribution 
amounts are the same as those for traditional IRAs, described above.  
(By contrast, the money you place in a regular IRA is tax deductible  
in the year contributed.) All earnings from money in a Roth IRA are 
tax-free. And when you withdraw money, no further income tax is due  
as long as the money was in the account for at least five years.

The biggest difference, for estate planning purposes, between regular 
IRAs (and most other retirement plans) and a Roth IRA is that you don’t 
have to start withdrawing money from a Roth IRA when you reach age 
70½. So, if you choose, you can leave all of a Roth IRA untouched when you 
die—and this money will pass to your named beneficiary, free of probate.

401(k) or 403(b) Plans
Many employers offer employees what are called “401(k) plans” and 
“403(b) plans.” (The 401(k) is for businesses, the 403(b) is for nonprofit 
corporations.) Under these plans employees can, if they choose, defer a 
portion of their pretax wages, having them paid instead into the retire
ment program. Some employers match these funds or at least make some 
contribution to the account. 
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Money in your account is invested, and you hope the investments 
prosper. (We’ve all learned that 401(k) growth isn’t a law of nature.) All 
funds in the account are tax-free until you withdraw them. As with an IRA, 
you must begin withdrawing money from the account at age 70½, based on 
your life expectancy. The amount you must withdraw is recalculated every 
year. At your death, the beneficiary you’ve named receives whatever funds 
are left in the account, without probate. If you are married, the beneficiary 
must be your surviving spouse unless your spouse signed an agreement 
giving up this right. (See “Choosing Beneficiaries for Individual Retirement 
Programs,” below.)

Money in a deceased person’s pension plan or personal retirement 
account can be “rolled over” into an IRA of a named beneficiary. Personal 
retirement accounts include IRAs, SEP-IRAs, and 401(k) and 403(b) 
plans. The “rollover” provision allows the beneficiary to withdraw funds 
from the new IRA account based on the beneficiary’s life expectancy. 
The beneficiary must start making withdrawals in the year the funds are 
received. But if, as is often the case, the beneficiary is significantly younger 
than the deceased person was, the withdrawals can be spread over many 
years. This can substantially reduce the overall income taxes paid on the 
money received, compared to the tax that would have to be paid if the 
beneficiary received the money in one lump sum.

Pensions
A pension, unlike an individual retirement program, isn’t under your 
control. Your company sets up a pension plan and determines what rights 
you receive. You may acquire the right to receive payments—perhaps 
generous ones—and this right may extend to your spouse after you die. 
But what you have are rights to benefits, not ownership of assets, as you 
have with an individual retirement program. Your right to leave any of 
your pension benefits to beneficiaries is determined by the plan. 
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No law requires an employer to offer a pension plan. And there’s no 
legal requirement that a pension plan pay benefits to any beneficiary. 
Some are generous; some provide nothing after the employee dies.

RESOURCE
More information about pension plans. IRS Publication 575, Pension 

and Annuity Income, discusses the rules for many pension plans. You can download 
it from the IRS website, at www.irs.gov. A number of easier-to-read brochures on 
pensions are available from AARP (888-687-2277, www.aarp.org) and the Pension 
Rights Center (888-420-6550, www.pensionrights.org).

Choosing Beneficiaries for Individual 
Retirement Programs
If you have an individual retirement program, it may contain a substantial 
amount of money when you die. (Sadly, the earlier you die after age 70, 
the more money the retirement program is likely to have.) Choosing who 
will inherit any remaining funds may be one of the most important estate 
planning decisions you make.

You should always name a beneficiary for an individual retirement 
program, such as an IRA, Roth IRA, profit-sharing, or 401(k) plan. Except 
for 401(k) or 403(b) plans, you can name more than one beneficiary if you 
like. Indeed, you can name many beneficiaries, with any money left in the 
account divided among them as you specify. You can also name alternate 
beneficiaries for each primary beneficiary. 

The one big exception to your freedom to name beneficiaries is that if 
you’re legally married, you must name your spouse as sole beneficiary of 
your 401(k) or 403(b) program, unless your spouse waives their right. This 
can become an important, and sensitive, matter.
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EXAMPLE: Arlette is in her mid-40s, has a well-paying job in computer 
graphics, and has a 14-year-old daughter. Arlette’s one major asset is a 
chunk of money in her company’s 401(k) program. Long divorced, Arlette 
wants to marry Adam. But she doesn’t want him to be the beneficiary 
of her 401(k) program; she wants the beneficiary to continue to be her 
daughter. It may require some tact for Arlette to successfully explain to 
her fiancé why she’s asking him to sign a waiver of his rights to the 401(k) 
shortly before the marriage.

Also, in community property states, each spouse has a legal half-interest 
in money that the other spouse has earned during the marriage, unless that 
spouse signs a document giving up the interest. (This waiver is accomplished 
in a separate document from that which waives 401(k) inheritance rights.)

In reality, many married people do name their spouses as the beneficiaries 
of their individual retirement program. They want to support their spouses, 
and for larger estates, defer possible estate tax. (Leaving assets to the surviving 
spouse postpones tax, under the marital deduction, until the death of that 
spouse. See “Property You Leave to Your Spouse” in Chapter 9.) But as long 
as you don’t run afoul of laws requiring retirement program money to be left 
to a spouse, you can name anyone you want as beneficiary. For one reason 
or another, some people do name a child or other person as beneficiary. 

Retirement Plans and Taxes
All money you leave in an individual retirement program—for example, 
the remaining balance in an IRA, Roth IRA, or 401(k) plan—is subject to 
federal estate tax when you die. It doesn’t matter how the funds are paid 
out, whether in a lump sum or over time. The dollar value of the account 
at death is part of your estate for estate-tax purposes. Whether tax will 
actually have to be paid depends on the net value of your entire estate, and 
the year of death. Currently, only very large estates owe federal estate tax, 
but in a few states even those with moderate estates need to keep an eye 
out for state estate taxes. (See Chapter 9.)



136  |  ESTATE PLANNING BASICS

Also, the beneficiary will have to pay income tax on any money left 
in most retirement plans. (This isn’t the case with most other inherited 
assets.) These tax payments are assessed because when the money was first 
socked away, the contributions were tax deductible, as was any money the 
account earned. Now that the money is withdrawn, the taxman wants his 
cut, regardless of the death of the person who created the account. However, a 
surviving spouse may be able to “roll over” money from a deceased spouse’s 
IRA into their own IRA and not have the money subject to income tax 
until they make withdrawals from that account.

Money in a Roth IRA isn’t subject to income tax when the beneficiary 
inherits it. That’s because money contributed to a Roth IRA is taxed 
when made; the IRS has already taken its bite. Also, any earnings from 
contributions that have been in the account for at least five years aren’t 
taxed when withdrawn by the inheritor. However, money earned in the 
account after the initial depositor’s death is subject to income tax.  ●
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After some years of uncertainty, Congress settled on long-term  
laws for federal estate taxes. The two basic rules are:

•	 Every person has a personal exemption from federal estate  
tax. The personal exemption for 2024 is $13.61 million. 
This amount increases each year based on the annual rate  
of inflation.

•	 All property left to a surviving spouse is exempt from federal 
estate taxes.

These two rules mean that very, very few estates will have to pay  
any federal estate tax. Indeed, the vast majority of estates—99.9%— 
don’t pay any federal estate taxes. If tax must be paid, the tax rate  
starts at 40%.

Additionally, a few states impose an inheritance tax on the property 
of a deceased person who lived or owned real estate in that state. And a 
handful of states levy their own state estate taxes that apply in addition  
to state inheritance taxes and federal estate taxes. 

No Income Tax on Inherited Property 

Generally, beneficiaries don’t have to pay income or capital gains tax on 
the worth of the property. (One exception is funds in most individual 
retirement accounts; see “Retirement Plans and Taxes” in Chapter 8.) 
However, after a person inherits property, any income subsequently 
received from the property is regular income and is subject to income tax. 

Federal Estate Tax Exemptions
Several federal tax law exemptions and deductions allow you to leave 
substantial amounts of property free of estate tax. The most important  
of these are:

The personal exemption. This exemption allows you to leave property 
worth up to $13.61 million free of estate tax, no matter to whom you 
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leave the property. If you have made taxable gifts during your life, the 
amount of the personal exemption will be reduced accordingly. (See “Gift 
Tax,” below.)

The marital deduction. This exemption allows you to leave any amount 
of property to your spouse tax-free. This exemption applies only to surviving 
spouses who are citizens of the United States. 

The charitable deduction. This exempts all property you leave to a tax-
exempt charity. (See “Gifts to Charities,” below.) 

“Portability.” The personal exemption is “portable” between spouses. 
Whatever portion of the personal estate-tax exemption not used by the first 
spouse to die can be “ported” over to the second spouse.

EXAMPLE: Lance and Buffy have an estate worth $18 million. Lance dies in 
2022, leaving his half, or $9 million, to Buffy. All the property Lance leaves 
to Buffy is exempt from tax because of the marital deduction. So Lance’s 
estate uses up none of his 2022 $12.06 million personal exemption. When 
Buffy dies in 2024, her estate is worth $18 million. None of her $18 million 
is subject to estate tax because her estate can combine her $13.61 million 
personal exemption with Lance’s unused exemption, making her total 
exemption over $25 million.

These exemptions and deductions mean that all but the super-rich will 
escape estate taxes. Whether this is wise policy depends on one’s views on 
inherited wealth.

RESOURCE
Keep tabs on changes to the estate tax. Although federal estate tax 

laws are currently stable, political changes in Congress could lead to changes, 
including reductions in the amount of the personal estate-tax exemption. You  
can keep up to date on this, and how such a change could affect state estate tax, 
at www.nolo.com/legal-encyclopedia/estate-tax.
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Property You Leave to Your Spouse 
As discussed above, the marital deduction allows you to leave property 
to your spouse free of federal estate tax. You must be legally married to 
qualify for the marital deduction. There are no similar exemptions for 
unmarried couples. 

EXAMPLE: Pamela dies in 2024. She leaves $25 million to her husband, 
Rinaldo. No estate tax is assessed.

The marital deduction works in addition to all other allowable estate 
tax deductions.

EXAMPLE: Marty has an estate valued at $21 million. He leaves $10 million 
to his children and the rest, $11 million, to his wife. Marty dies in 2024. 
All Marty’s property is exempt from federal estate tax—the $11 million 
because of the marital deduction and the remaining $10 million because  
it is less than the $13.61 million personal estate tax exemption for 2024.

Special Rules for Noncitizen Spouses

No marital deduction is allowed for property left by one spouse to a spouse 
who isn’t a citizen of the United States. It doesn’t matter that a noncitizen 
spouse was married to a U.S. citizen or is a legal resident of the United 
States. The surviving spouse must be a U.S. citizen to be eligible for the 
marital deduction. (On the other hand, property a noncitizen spouse leaves 
to a citizen spouse is eligible for the marital deduction.)

Why this discrimination against noncitizen spouses? Congress feared 
that noncitizen spouses would leave the United States after the death of 
their citizen spouses, whisking away their wealth to foreign lands so it 
would never be subject to U.S. tax.

Fortunately, you can still leave your noncitizen spouse a good deal of 
property free of estate tax. The personal estate tax exemption can be used 
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for property left to a noncitizen spouse, as well as to anyone else. So a 
substantial amount of property—currently more than $13 million— 
can be left tax-free to a noncitizen spouse. 

Congress has provided one way that a spouse can leave property to a 
noncitizen spouse and obtain additional estate tax protection. The marital 
deduction applies to property left to a noncitizen spouse in what’s called a 
“Qualified Domestic Trust” (or “QDOT”). 

EXAMPLE: Giuseppe is married to Dominique, a noncitizen. Giuseppe dies 
with an estate of $14 million in 2024. He leaves his estate to Dominique in 
a QDOT trust. No taxes are due when he dies. The property in the QDOT 
trust qualifies for the marital deduction.

SEE AN EXPERT
Creating a QDOT trust. To prepare one of these trusts, you’ll need 

a lawyer. QDOT trusts are tricky, and you need to understand all the estate tax 
consequences, including the fact that your property will eventually be taxed on its 
worth when your spouse dies, as part of that estate, not what it is worth when you 
die, as part of your estate. 

Gifts to Charities
All gifts you leave to tax-exempt charitable organizations are exempt from 
federal tax.

If you are wealthy, you may want to explore a “charitable remainder 
trust” for making gifts to charities. With a charitable remainder trust, 
you make a gift to a charity while you live, and then receive a certain 
annual income from the gift property during your life—either a fixed-
dollar amount or a fixed percentage of the annual net worth of the gift 
asset. There are income tax, as well as estate tax, benefits that flow from 
a charitable remainder trust. (See “Tax-Saving Irrevocable Trusts” in 
Chapter 10.)
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Taxes in Estate Planning

In estate planning, there are a few different taxes that you’ll need to consider. 
Here’s a quick-fix guide to the basics.

Federal estate tax. A tax imposed by the federal government on the 
estate of the deceased based on the overall size of the estate. Currently  
(in 2024), only estates worth more than $13.61 million owe this tax.

State estate tax. A tax imposed by a state government on the estate of 
the deceased based on the overall size of the estate. The personal exemption 
and tax rate vary by state. 

Inheritance tax. A state tax imposed on a decedent’s estate by a handful 
of states on property owned by state residents and all real estate located in 
the state.

Gift tax. A tax imposed at death on gratuitous transfers of property (gifts) 
made during life if the total amount of gifts made during your life and at 
death is greater than the personal exemption for the year of death. A federal 
exclusion permits limited annual gifts of $18,000 per beneficiary that don’t 
count against your lifetime gift total.

State Estate and Inheritance Tax
There are two types of state taxes that may be imposed on the property you 
leave: inheritance tax and state estate tax. If you live in a state that imposes 
one of these taxes, and your estate is large enough to be taxed, there is 
little you can do to avoid the tax, except move to another state that doesn’t 
impose tax. This is rarely a viable option.

Inheritance tax. Just a handful of states impose a traditional inheritance 
tax on property left by a deceased person. These states are Iowa (phasing 
out), Kentucky, Maryland, Nebraska, New Jersey, and Pennsylvania. 
Inheritance tax is imposed on:

•	 all property of residents of the state, no matter where the property 
is located, and

•	 all real estate located in the state, no matter where the deceased 
resided.
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State estate tax. A number of states have their own estate tax, separate 
from the federal estate tax. If you live in one of these states, it’s possible 
that your estate will owe taxes to both the state and federal governments. 
Like the federal estate tax, each state allows a personal exemption that 
prevents many estates from owing tax. However, the states’ exemptions are 
all significantly lower than the federal exemption. So it is possible for an 
estate to owe state estate tax even if it doesn’t owe federal estate tax. The 
tax rates for state estate taxes are relatively low—10% to 20%, compared 
to the 40% federal estate tax rate. 

SEE AN EXPERT
Learning your state’s inheritance and estate tax rules. If you are 

concerned about your state’s tax laws, see a lawyer or tax professional who can 
bring you up to date on this ever-changing area of the law. Also, Nolo provides 
state-specific information online at www.nolo.com/legal-encyclopedia/estate-tax.

Gift Tax
The federal government imposes a tax on substantial gifts made during 
life. This tax came about because Congress reasoned that if only property 
left at death were taxed, people would give away as much property as 
they could during their lives, effectively voiding the estate tax laws. 
So gift tax rates are the same as estate tax rates, to eliminate any tax 
incentive for making large gifts. The tax is imposed on the giver of the 
gift, not the recipient and the personal exemption for estate taxes is 
actually a combined exemption with the gift tax. In 2024, this combined 
exemption is $13.61 million. (And this amount will rise with inflation  
in future years.) In other words, if you add together the taxable gifts  
you make during life with the taxable gifts you leave at death, you can 
pass more than $13 million, without owing gift or estate taxes.
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If you make a taxable gift during your life, you don’t pay any tax at 
that time unless you have exceeded your lifetime federal estate tax 
exemption.

That’s highly unlikely. For example, if you made a taxable gift of 
$100,000 in 2024, you would pay gift tax only if you had previously  
given taxable gifts totaling more than $13.61 million. Instead, the 
amount of the taxable gift will be deducted from your estate tax 
exemption after your death.

EXAMPLE: Jerry gives Hamid a gift, $500,000. $18,000 of this gift is exempt 
from federal gift tax. $482,000 is taxable. Jerry can’t pay the tax on that 
amount now. Instead, the $482,000 will be deducted from the amount of 
his personal estate tax exemption when he dies. Jerry dies in 2024, when the 
personal exemption is $13.61 million, so his estate tax exemption becomes 
$13.128 million.

There are several important exceptions to the gift tax rules: the 
annual exemption (called a “deduction”), the marital exemption,  
and an exemption for gifts to cover medical bills or school expenses.  
In this section, I’ll discuss each in turn.

The Annual Exemption
Federal law exempts (technically, it’s called an “exclusion”) a set dollar 
value of gifts from tax. In 2024, you can give up to $18,000 per calendar 
year per beneficiary free of gift tax.

EXAMPLE: Suno gives each of her 5 children $18,000 in 2024. All of these 
gifts are tax exempt.

Both members of a couple have separate $18,000 exemptions, so they 
can give a combined total of $36,000 per beneficiary per year tax free. 
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EXAMPLE: In 2024, Elliot and Gina give $36,000 to their daughter, $36,000 
more to their daughter’s husband, and $36,000 to each of their daughter’s  
3 children. All these gifts are tax exempt. 

As this example shows, over time, wealthy people can give away large 
amounts of money tax free. Elliot and Gina gave away $180,000 tax free  
in one year. Multiply that sum by, say, five years, and you get an idea of 
just how much can be removed from a wealthy estate by an extensive 
gift-giving program.

The $18,000 gift tax exemption is indexed yearly based on inflation. 
As inflation increases, the gift tax exemption rises in increments of $1,000 
rounded down to the lower thousand. In other words, inflation increases 
must cumulatively raise the current exemption by more than $1,000 
before the gift tax exemption is raised to $19,000.

The Marital Deduction
All gifts between spouses are exempt from gift tax, no matter how much 
the gift property is worth. This rule is part of the marital deduction 
discussed above.

The marital deduction doesn’t apply to gifts from a citizen spouse 
to a noncitizen spouse. In 2024, the rule here is that gifts worth up to 
$185,000 per year can be made to a noncitizen spouse, tax free.

Gifts for Medical Bills or School Tuition
If you pay someone else’s medical bills or school tuition, your gift is tax 
exempt. This exemption has a couple of twists, however. First, you must 
pay the money directly to the provider of the medical service or the 
school. If you give the money to an ill person or student, who then pays 
the bill, the gift isn’t tax exempt. Nor can you reimburse someone who 
has already paid a medical or tuition bill and receive the tax exemption. 
Second, you can’t get the exemption for payments covering a student’s 
other educational expenses, such as room and board.
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The Federal Income-Tax Basis 
of Inherited Property
Though it’s not, strictly speaking, an estate tax matter, the question of 
how inherited property is valued for the purpose of calculating gain or 
loss from a subsequent sale is closely related, and important to many 
people. Generally, if you own property that has significantly increased 
in value since you bought it, it’s desirable from a tax standpoint to leave 
that property to others when you die, rather than to sell it or give it away 
during your life. To understand why this is so, we have to take a little 
jaunt into tax land. 

Let’s start with a definition. The word “basis” means the value assigned 
to property from which taxable gain or loss on sale is determined. The 
concept of a property’s basis is a tricky one, not made any easier by the  
fact that “basis” isn’t defined in the tax laws. When property is purchased, 
its basis is generally its cost. In fact, basis is often referred to as “cost basis.” 
For example, if you buy some stock for $5,000, it has a basis equal to its 
cost—$5,000. If you sell the stock two months later for $16,000 (lucky you), 
your taxable profit is $11,000.

	 Sale Price		  $	16,000  
	 Minus Basis	 –	$	 5,000  
	 Taxable Gain		  $	11,000

The original cost basis can be adjusted up, for certain types of improve
ments to property, or down, for reasons like depreciation. For instance, 
if you make what’s called a “capital improvement” to a house, such as 
putting in a new foundation, the cost of the improvement is added to the 
basis of the property. A capital improvement can be very roughly defined 
as an improvement that lasts more than a year. 
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EXAMPLE: Green Is Good, Inc. buys an old barn in which to design and 
make bicycles. The barn costs the company $270,000, so it has a cost basis 
of $270,000. Over the next year, Green Is Good spends $230,000 for capital 
improvements to the barn, installing a new fire-control system and a new 
roof. Here’s how the company determines the adjusted basis:

	 Original Cost 	 $270,000 
	 Plus Capital Improvements	 + $230,000 
	 Adjusted Basis	 $500,000

On its income tax return, the company takes depreciation deductions of 
$30,000 for the barn. The property’s adjusted basis is now $470,000, because 
the deduction for depreciation lowers the adjusted basis of the property.

After several years, Green Is Good needs a larger production plant. It  
sells the barn for $700,000 to The Mogul Company, which plans to convert 
the barn into rental apartments for skiers.

Green Is Good determines its profit this way:
	 Sale Price	 $700,000 
	 Minus Basis 	 – $470,000 
	 Taxable Profit 	 $230,000

The Mogul Company’s basis in the barn is $700,000.

Now to move to the tax basis of inherited property. Under federal tax 
law, the basis of inherited property is “stepped-up” to its fair market value  
at the date of the deceased owner’s death. Actually, this is a simplification  
of the rule, which is that the basis of inherited property is adjusted up or 
down to the market value as of the date of death. However, the assumption 
that prices of property rise over time is so ingrained in our economic life 
that the term commonly used is “stepped-up” basis. And in practice, for 
property owned for a long period of time, the inheritor’s basis—the net 
value of the property at death of the previous owner—is almost always 
higher than that of the previous owner.
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EXAMPLE: The Mogul Company is solely owned by I. B. Wily. In five years of 
ownership, he spends $350,000 turning the barn into apartments, and takes 
$150,000 total depreciation. His basis in the building is calculated as follows:

	 Purchase Price 	 $700,000 
	 Plus Capital Improvements	 + $350,000 
	 Minus Depreciation 	 – $150,000 
	 Adjusted Basis	 $900,000

After his fifth year of ownership, Mr. Wily dies, leaving the building to 
his daughter, Ursula. At his death, the building is valued at $1.5 million. 
Ursula’s basis in the building is “stepped-up” to this $1.5 million. 

The Tax Basis of Joint Tenancy Property

With joint tenancy property, only the portion owned by the deceased owner 
gets a stepped-up basis. The portion owned by surviving joint tenants continues 
to have the same basis it had before.

EXAMPLE: Colette and Marion buy an apartment house in joint tenancy, 
each contributing half the purchase price of $400,000. Each person’s share 
has a basis of $200,000. Five years later, Colette dies, and the apartment 
house has a net value of $800,000. The basis of Colette’s half-interest in 
the property is stepped up to $400,000 from $200,000. But Marion’s share 
retains its basis of $200,000.

Because the property was owned in joint tenancy, Marion, of course, 
receives Colette’s share. Here is Marion’s basis in the property:

Marion’s Share	 $200,000
Colette’s Share	 +$400,000
Net Basis	 $600,000

Two years later, Marion sells the apartment house for $850,000.  
Here is Marion’s profit, for capital gains tax purposes:

Sale Price	 $850,000
Minus Marion’s Basis	 –$600,000
Profit	 $250,000
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The fact that the basis of property is stepped up to its fair market value  
at the owner’s death means that it’s almost always desirable to hold on to  
appreciated property until it can pass at death. That way, your inheritors  
obtain the advantage of the stepped-up basis rule. Thus, if Wily sold the  
building for $1.5 million shortly before he died, he would have had to  
pay federal capital gains taxes (and probably state capital gains taxes as 
well) on $600,000  ($1.5 million sale price minus his $900,000 basis).  
By contrast, if Wily left the building to Ursula and she sold it for  
$1.5 million, no tax would be assessed.

Gifts made during life aren’t entitled to a stepped-up basis. Only 
transfers at death qualify for this desirable tax treatment. So if Wily gave 
the property to Ursula a few weeks before he died, her basis would be 
$900,000.  ●
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W hat can you do to reduce federal estate taxes if you think your 
estate will be liable for them? Not as much as you might hope. 
Of course, for the extremely rich, high-priced experts do come 

up with ingenious, or twisted, ways to dodge taxes. For those who are 
merely wealthy, aside from making use of the estate tax exemptions and 
deductions discussed in Chapter 9, there are basically only a few ways to 
reduce estate tax: Make gifts during your life, use a disclaimer trust, or 
use an irrevocable trust. This chapter discusses these options. 

Making Gifts During Life
Obviously, if you give away property while you live, that removes the value 
of that property from your taxable estate. Here we’ll look at different types 
of gifts you may want to make.

Using the Federal Gift Tax Exclusion
As discussed in Chapter 9, you can make gifts worth up to $18,000 per 
person per calendar year free of gift tax. A couple can give $36,000 
per year tax free to any person. Tax-exempt gift giving can remove 
large amounts of money from an estate. A gift-giving program can be 
particularly advantageous for wealthy folks who have several children, 
grandchildren, or other people they’d like to help. 

You can also make tax-free gifts of any amount for:
•	 payments made for someone’s educational or medical costs, and
•	 contributions to tax-exempt charities. If you’re quite prosperous, 

you may want to look into what’s called a “charitable remainder 
trust.” 

To learn more about reducing your estate by making these types of 
tax-free gifts, see “Gift Tax” in Chapter 9.



CHAPTER 10  |  REDUCING FEDERAL ESTATE TAXES  |  153

Gifts of Interests in a Family Business
Gifts of minority interests in a family business can, in the right circum
stances, reduce estate taxes. This is because a minority interest can be 
valued, for gift tax purposes, at less than the value it would have if it 
were part of the majority interest.

EXAMPLE: Angela gives her daughter, Lucia, 10% of Angela’s interest  
in her furniture company. At the time of the gift, the company is worth  
$1 million. The value put on Lucia’s 10% share isn’t $100,000 but 
something significantly less, in the $60,000–$80,000 range, because of 
minority business discounts. (The accounting rules here are fuzzy, and  
a tax professional must be consulted.) 

Though this method can be helpful for an existing business, it’s unlikely to 
work if you try to create a business and place your major assets, such as your 
home, in it. Under IRS rules, a family business must serve a valid business 
purpose and can’t be designed solely or primarily to reduce estate taxes. 

SEE AN EXPERT
Reducing taxes on a family business. If you have a family business and 

believe your estate may be liable for estate tax, see a lawyer to learn your options 
for reducing the tax bite. 

Gifts of Life Insurance
From an estate tax standpoint, it can be very desirable to give away life 
insurance during your life. If you own your life insurance policy at your 
death, the proceeds (death payment) are included in your taxable estate. 
If the policy has a large death benefit—say, hundreds of thousands of 
dollars or more—including that sum in your taxable estate can result in 
substantial federal estate taxes. But the proceeds won’t be subject to tax if 
someone else owns the policy when you die.
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! CAUTION
Don’t wait to make a gift of life insurance. Under IRS regulations, 

a gift of life insurance must be made at least three years before your death. The 
potential tax savings from making a gift of life insurance are so large that the IRS 
won’t allow any “deathbed” gifts. 

Gifts of life insurance are subject to gift tax. The worth of the gift is, 
basically, the current value of the policy. This will always be far less than 
the amount the policy will pay at your death. If the present value is less 
than $18,000, no gift tax will be assessed.

There are two ways you can transfer ownership of a life insurance policy. 
First, you can simply give the policy to another person or persons. Your 
life insurance company should have an assignment form you can use to 
accomplish this. Second, you can create an irrevocable life insurance trust, 
and transfer ownership to that entity. You’d create a trust if there’s no 
person to whom you want to assign the policy outright. (See “Life Insurance 
Trusts,” below, for a fuller explanation of why you might want a trust.)

Transferring ownership of your policy to another person or a trust 
involves a trade-off: Once the policy is transferred, you’ve lost all power 
over it, forever. You can’t cancel it or change the beneficiary. To make 
this point bluntly, suppose you transfer ownership of your policy to your 
spouse, and later get divorced. You can’t cancel the policy or recover it 
from your now ex-spouse. Nevertheless, in many situations, the trade-off  
is worth it—for example, when you transfer policy ownership to a child 
or children with whom you have a close and loving relationship.

Disclaimer Trusts
Another approach to possibly saving on estate taxes—for very wealthy 
couples—is to prepare a “disclaimer trust.” A disclaimer is a device 
specifically authorized by federal law that allows anyone to decline  
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to receive property left to them. Put simply, you can’t be compelled to 
accept a gift or an inheritance, if you decide it’s better that it go elsewhere. 
When a gift is disclaimed, it goes to whoever is next in line to receive it. 
With a living trust, disclaimed property goes to the alternate beneficiary 
defined in the trust document.

With a disclaimer trust, each person in a couple leaves their property 
to the other, but with an express provision that if the surviving spouse 
disclaims any portion or all of the deceased spouse’s trust property, that 
property goes into a separate, irrevocable trust.

Why would a surviving spouse want to disclaim property? For married 
couples, it might make tax sense if Congress reduces the amount of the 
personal exemption or repeals “portability.”

For example, suppose that for 2027 and thereafter, Congress leaves 
the exemption at more than $13 million but eliminates the “portability” 
provision of the current law. So the unused portion of a deceased spouse’s 
tax exemption couldn’t be “ported” to the surviving spouse’s estate. 
Claudia and James have a co-owned estate of $16 million. Each leaves all 
their property to the other. James dies in 2027. His $8 million goes to 
Claudia and her estate is now worth $16 million.

 She dies in 2028. Because under this hypothetical she (her estate) 
can’t “port” any of James’s estate tax exemption, Claudia’s estate would  
be subject to federal estate tax. The amount subject to tax would be  
$16 million minus the estate tax exemption for 2028.

Enter the disclaimer trust. If Claudia and James had set up a  
disclaimer trust, she could have disclaimed $4 million of his estate.  
That $4 million would have gone to an irrevocable trust, with Claudia  
as the trust beneficiary. Property that goes into it is subject to estate  
tax, but James’s exemption of more than $13 million is applied, so  
no tax is due.

Claudia’s estate is now worth $12 million, so no tax will be due on 
her estate when she dies either.
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Disclaimer trusts can be especially desirable for wealthy unmarried 
couples because only married couples can use portability. For unmarried 
couples, when the first partner dies and leaves everything directly to 
the second partner, the second partner ends up with a very large estate, 
but the estate tax exemption of only one person. (Unlike their married 
counterparts who would have two exemptions to use.)

EXAMPLE: Peter and Alan have been partners for many decades. Peter 
has assets worth $6 million. Alan has assets worth $9 million. Each wants 
to leave his property to the other. Without a disclaimer trust, if Peter dies 
first, Alan will be left with an estate of $15 million—over the estate tax 
exemption. When Alan dies, his estate will owe taxes on that overage. 

To avoid this tax, Peter and Alan each create a disclaimer trust that 
leaves his property to the other. When Peter dies, Alan disclaims just 
enough of Alan’s property to keep his estate under the estate tax exemp-
tion. The disclaimed property goes into an irrevocable trust. Alan has the 
right to use the property in that trust, but never becomes the legal owner 
of that property. When Alan dies, his estate doesn’t owe tax because he 
has kept it under the amount of the estate tax exemption. 

Disclaimer trusts are a form of insurance, or prudent preparation, for 
wealthy couples. If the estate tax law is changed significantly, a couple 
with a disclaimer trust has protected themselves as best they can from any 
negative impact of those changes. If there’s no tax reason to disclaim, the 
surviving spouse simply accepts the deceased spouse’s property. Simply 
put, there’s no serious downside to having a disclaimer trust.

Clearly, a disclaimer trust isn’t for everyone. A couple’s combined 
estate must be near or over the estate tax-exempt amount before they could 
need a disclaimer trust to avoid federal estate taxes. Under current law, 
that exempt amount is more than $13 million, so federal estate taxes are 
a nonissue for most people. Further, Congress could eliminate the federal 
estate tax altogether. In that case, however, you could still use a disclaimer 
trust to avoid state estate taxes, in the handful of states that have them.
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Disclaimer Trusts and State Estate Taxes

Even if you’re not worried about federal estate taxes, you may be able to use  
a disclaimer trust to eliminate or reduce state estate taxes if: 

•	 you live in a state with a state estate tax
•	 your state’s personal exemption is relatively low
•	 your estate may be worth more than the exemption, and
•	 you have a spouse or partner.

If you think this rather narrow set of circumstances might apply to you, 
get help from an attorney to discuss whether using a disclaimer trust could 
guard against state estate taxes when the second spouse or partner dies.  
See Chapter 9 for more about state estate taxes.

Tax-Saving Irrevocable Trusts
There are also several types of irrevocable trusts that can be useful for very 
wealthy couples who want to save on estate taxes.

SEE AN EXPERT
Preparing an irrevocable estate tax-saving trust. An attorney must 

prepare any of the estate tax-saving trusts discussed in this section. IRS regulations 
applicable to irrevocable trusts are complicated. A mistake can cost your 
inheritors all the tax savings you planned for, and then some. Also, irrevocable 
trusts are designed to function for relatively long periods of time, which means 
that there must be careful consideration of contingencies that may arise. Drafting 
such a trust is complex. This section gives you an overview; if you want to learn 
more about the basics of irrevocable estate tax-saving trusts before you see a 
lawyer, consult Plan Your Estate, by Denis Clifford (Nolo).
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The QTIP Trust for Married Couples 
A QTIP (Qualified Terminable Interest Property) trust is used to postpone, 
not eliminate or reduce, payment of federal estate tax. It is normally used 
when a spouse’s individual estate exceeds the estate tax threshold. 

EXAMPLE: Maxine has an estate worth $15 million. She dies in 2024,  
when the estate tax exemption is $13.61 million. Over a million dollars  
of her estate would be subject to tax.

With an estate “overage,” a spouse can postpone tax by leaving all 
this overage to the surviving spouse. (Remember, all property left to a 
surviving spouse is exempt under the marital deduction.) But a spouse  
may want neither to have their estate pay taxes when they die, nor to  
leave any overage to the surviving spouse. Commonly, this is because  
the spouse wants their property to go eventually to their children or 
other inheritors.

Here’s where a QTIP trust can be helpful: With a QTIP, the surviving 
spouse must be left use of the trust property for life. But property in the 
QTIP trust qualifies for the marital deduction. In other words, QTIP 
trust property isn’t subject to tax when the spouse who created the trust 
dies. Also—and this is often key—with a QTIP, the spouse who sets it 
up gets to name the final beneficiaries. When the surviving spouse dies, 
the QTIP trust property goes to whomever the trust creator chooses to 
inherit it.

EXAMPLE: Maxine, who is wealthy, has recently married her fourth 
husband, James. She has three children from her first two marriages. In her 
estate plan, she leaves an amount equal to the estate tax exemption for 
the year of her death to be divided equally among her three children. For 
the balance of her property, she creates a QTIP trust, with James as the life 
beneficiary and her three children as the final beneficiaries. When Maxine 
dies, James is still alive. No estate tax will be assessed as long as he lives. 
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Estate tax is assessed on property in a QTIP trust when the surviving 
spouse (the life beneficiary) dies. The trust property is counted as part of 
the surviving spouse’s estate. Here we reach the main drawback of QTIP 
trusts. When taxes are assessed, the property in the trust is valued at what 
it is worth when the surviving spouse dies, not what it was worth when 
the first spouse died. If the value of the trust property has significantly 
increased, this can mean a higher tax bill. 

EXAMPLE: In 2012, Jane left property worth $5 million in her QTIP. Her 
husband, Max (the life beneficiary), dies in 2024, with an estate worth 
$800,000, plus the value of the QTIP property. In just 11 years, the value  
of the QTIP property increased from $5 million to $14 million. The full  
$14 million is included in Max’s taxable estate.

Deciding whether to use a QTIP is a complex matter. If it seems like 
it might be useful to you and your spouse, get help from a good estate 
planning lawyer to discuss the pros and cons.

Life Insurance Trusts
An irrevocable life insurance trust is a legal entity that owns life insurance 
you previously owned. You create a life insurance trust and transfer your 
insurance policy to the trust.

Once you transfer ownership of life insurance, the trust owns the 
policy, not you. That means the proceeds aren’t part of your estate and 
can’t be subject to estate tax. 

Why bother to create a life insurance trust, when you can remove 
insurance proceeds from your estate simply by giving ownership of the 
policy to someone else? Usually, because there’s no adult to whom you 
want to give your policy. In other words, you want to get the proceeds out 
of your taxable estate, but you want the legal control over the policy that a 
trust can offer. For example, the trust can specify that the policy must be 
kept in effect while you live, eliminating the risk that a new owner of the 
policy could decide to cash it in.
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EXAMPLE: Judith is the divorced mother of 2 children in their 20s, who 
will be her beneficiaries. Neither is sensible with money. Judith has an estate 
worth $14 million, plus a life insurance policy that will pay $1.5 million at her 
death. She wants to be sure her estate won’t be liable for estate tax, so she 
wants to transfer ownership of her policy. However, there’s no one Judith 
trusts enough to take the policy outright. With the controls she can impose 
through a trust, however, she decides it’s safe to allow her sister—the person 
she’s closest to—to be the trustee of a life insurance trust for the policy. She 
creates a formal trust and transfers ownership of the life insurance policy 
to that trust. After Judith’s death, her sister will handle the money for the 
children under the terms of the trust document. 

There are strict requirements governing life insurance trusts. For example:
•	 The life insurance trust must be irrevocable. If you retain the right 

to revoke the trust, you will be considered the owner of the policy, 
and the proceeds will be taxed as part of your estate when you die.

•	 You can’t be the trustee. 
•	 You must establish the trust at least three years before your death. 

If the trust hasn’t existed for at least three years when you die, the 
trust is disregarded for estate tax purposes, and the proceeds are 
included in your taxable estate.

Charitable Remainder Trusts
With a charitable remainder trust, you make an irrevocable gift of 
property to a tax-exempt charity while you are alive. You are entitled to 
receive a preestablished income from the property during your life, and 
you can achieve significant tax savings on both income and eventual estate 
tax. When you die, of course, the gift property must go to the charity.

For the wealthy, a charitable remainder trust can be a good way to 
make a donation and achieve some financial benefits. But if you don’t want 
the property to go to a charity when you die, don’t consider this kind of 
trust. The tax breaks will never equal the full worth of the gift property 
and the income you can earn from it.
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For folks of more modest means, you can receive similar benefits, albeit 
of lesser dollar value, by making a gift to a “pooled” charitable trust, where 
your gift is combined with those of others.

EXAMPLE: Josie donates $500,000 to a pooled income charitable trust.  
The charity takes Josie’s gift and combines it with other funds in the pool. 
Josie gets the following benefits:

•	 income for life (paid semiannually) based on a set percentage of the 
charitable trust’s net earnings

•	 an income tax deduction of $500,000, less the present value of  
her right to receive the income for the trust for her life (this value  
is determined according to complicated IRS actuarial tables), and

•	 a $500,000 reduction in her taxable estate at death.

Generation-Skipping Trusts
Those with very large estates might want to consider establishing a  
“generation-skipping” trust for the benefit of your grandchildren. This is  
a trust that pays only income to the middle generation—your children. 
When the children die, the trust principal is divided among the final ben-
eficiaries, your grandchildren. (You can create this type of three-generation 
trust when the beneficiaries are other relations, or even nonrelations, but in 
reality these trusts are almost always used for direct family generations.) 

Special tax rules govern generation-skipping trusts. The property in 
the trust is included in your estate when you die. But the trust property, 
up to the value of the estate tax exemption for the year you die, isn’t 
included in the estates of any of the middle beneficiaries (the life bene
ficiaries). That means no additional tax is due when the children die and 
the grandchildren get the money.

The amount that can be passed under a generation-skipping trust is 
limited to the amount of the personal estate tax exemption for the year of 
death. This value is determined when you, the person who establishes the 
trust, die. Even if the trust property becomes worth $20 million, when the 
middle generation dies, no tax is due then.
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If you leave property worth more than the estate tax exemption in a 
generation-skipping trust, it is subject to a stiff tax. Congress imposed the 
limit on these trusts to eliminate one of the estate tax dodges of the very 
rich. Before this limit, a multimillionaire, or billionaire, could leave vast 
sums of money in generation-skipping trusts, effectively eliminating estate 
tax in every other generation.

Of course, establishing this sort of trust makes sense only if your 
children have enough money to get along with only the interest, not the 
principal, of the trust property. 

Disclaiming Gifts
Disclaimers can also be used to lower overall estate tax. A disclaimer is a 
beneficiary’s right to decline a gift or inheritance. With a well-prepared 
estate plan, a declined gift goes to the next in line for that property, 
normally the alternate beneficiary.

Though a beneficiary has an independent right to disclaim a gift, this 
right is often expressly stated in a will or living trust, so the beneficiary 
clearly knows the disclaimer is okay with the person who left the property. 
Disclaimers are most frequently used to make a family’s overall estate tax 
situation better.

EXAMPLE: Marie-Françoise, in her late 70s and quite well off, inherits 
$700,000 from her brother Martin’s estate. The alternate beneficiary is 
Marie-Françoise’s granddaughter Lola, an aspiring singer of classic French 
cabaret songs. Marie-Françoise doesn’t need the money, and if she accepts 
the gift, it will increase the size of her taxable estate. Martin’s will expressly 
authorizes any beneficiary to disclaim a gift. Lola, whom Marie-Françoise 
loves, surely could use help. So, without worrying that she’s not doing as 
Martin wanted, Marie-Françoise disclaims the gift, and it goes to Lola.  ●
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In some situations, you may want to control how your beneficiaries 
use the property you leave to them or control how the property is 
distributed. For instance, if you’re in a second or subsequent marriage, 

you may want to ensure that your property ultimately goes to your 
children from a former marriage, while also allowing your current spouse 
some benefits from your property. Or you may want to leave property to 
someone who, for one reason or another, needs help managing it, such as  
a child with a disability. 

The usual way to impose controls over your property after your death 
is by creating a trust. Here we’ll look at how you can use different types of 
property control trusts. (A related concern, leaving property to a minor or 
young adult, is discussed in Chapter 3.)

SEE AN EXPERT
Most property control trusts aren’t a do-it-yourself job. Except for 

the special needs trust discussed below, you’ll need to hire an attorney if you want 
to create any of the trusts discussed in this chapter.

Marital Property Control Trusts for 
Second or Subsequent Marriages
In many second or subsequent marriages, one or both spouses may feel 
conflicted about estate planning. On one hand, a surviving spouse may 
well need use of or income from the deceased spouse’s property, or may 
even need to spend some of that property to live comfortably. On the 
other hand, children from a former marriage may expect a large portion  
of that property soon after their parent dies.

Even if children aren’t insistent, a parent may want to help with 
their financial needs. Further, even if children are willing to wait 
for their inheritance until both spouses die, the children may still 
be understandably concerned that their inheritance not be entirely 
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consumed by a surviving spouse. These kinds of problems—which can 
be dicey at the best of times—become even more complicated if your 
spouse and children from a former marriage don’t get along well.

You may be able to use a marital property control trust to reconcile your 
desires for your spouse and children. With this kind of trust, you name 
your spouse as the life beneficiary for trust property. (A life beneficiary has 
defined rights to use trust property during life, but no right to leave that 
property to anyone at death.) You name your children or other inheritors as 
the final beneficiaries, to receive all trust property after your spouse dies. If 
your spouse doesn’t survive you, the trust property goes directly to your final 
beneficiaries when you die. The life beneficiary of a marital property control 
trust usually has narrowly defined, restricted rights to the trust property. 

Unmarried Couples 

This chapter talks in terms of subsequent marriages and surviving spouses 
because most people who do this type of estate planning are married. 
But the principles apply equally to unmarried couples with children from 
previous relationships. 

EXAMPLE: Tim and Margaurite are married; both are in their 50s. Tim has 
a son from his first marriage. Margaurite has two daughters from hers. The 
couple purchases a house for $1.6 million. Each contributes $200,000 toward 
the down payment; mortgage payments are shared equally. Each owns 
one-half of the house. When one spouse dies, each wants the other spouse 
to be able to live in the house for the remainder of their life. But after both 
have died, each wants their own share of the house to go to the children of 
their first marriages. So Tim and Margaurite each create a marital property 
control trust. Each spouse’s trust allows the surviving spouse full use of the 
house, but not the right to sell it. When the surviving spouse dies, half of the 
house goes to Tim’s son, and the other half to Margaurite’s two daughters.
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The key to a marital property control trust is that the rights of the sur-
viving spouse to use trust property are specifically limited and controlled 
in the other spouse’s trust document. For instance, you may give your 
spouse the right to receive income from the trust property but no right 
whatsoever to spend trust principal. Or you can name someone else, not 
the surviving spouse, to be the trustee of the trust. This obviously reduces 
the surviving spouse’s control over trust assets. 

By placing sensible restrictions on your spouse’s rights to trust property, 
you can feel confident that most or all of the trust principal will remain 
intact for your children. Marital property control trusts are, of course, no 
guarantee that family conflicts and tensions will be eliminated or even 
reduced. But they can provide legal control over your assets and give you 
the comfort that you’ve done your best to provide for both your spouse 
and your children.

Figuring out exactly what restrictions you want to impose on the trust 
property can become complicated fast. Before finalizing a marital prop-
erty control trust, you may need to work through many complexities. 
Here’s where an experienced and empathetic lawyer can help by raising  
the right questions. For example, to return to the house in Tim and 
Margaurite’s trust:

•	 Who should be the trustee? The surviving spouse? Or is it better to 
have a child share that job with the surviving spouse? Or to have a 
child be the sole trustee? 

•	 Can the surviving spouse rent the house to someone else? If so, for 
any reason, or only if the surviving spouse can’t continue to occupy 
it for health reasons? What happens if the spouse no longer wants to 
live in the home? How long can the spouse leave the house vacant?

•	 If the house is rented, who decides what happens to the rental 
income? Can the surviving spouse use it to pay for health needs? 
For any basic needs?

•	 How will you ensure that the house is properly maintained and  
all taxes and bills are paid? 	

•	 What reports and accountings of the trust property must the 
trustee give to the children?
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Turning the answers to such questions into a binding, coherent legal 
document requires careful drafting—which is why you may need to pay a 
lawyer a substantial fee to have a marital property control trust prepared.

Choosing the right trustee for a marital property control trust is vital. 
The trustee will have authority to manage the trust property and make any 
authorized payments to the surviving spouse. Also, the trustee may have 
the responsibility of making sure that the surviving spouse is using the 
trust property as dictated by the trust. These duties can require diplomacy 
or tough decision making.

EXAMPLE: Leticia, in her 70s, marries Ben, in his 60s. Leticia has been 
married twice before and has one grown child from each marriage, a 
daughter, Lindsay, and a son, Kevin. Her estate consists of her house, 
worth $850,000 (all equity), plus savings and securities totaling $950,000. 
Ben owns much less, about $40,000 in savings. He also receives a modest 
pension plus Social Security.

Ultimately, Leticia wants her property to pass equally to her two children. 
But if she dies before Ben, she doesn’t want him thrown out on the street. 
She places her house and savings in a marital property control trust, giving 
Ben the right to live in the house and receive all income from the trust 
property during his life.

Kevin has made it clear he doesn’t care for Ben. Lindsay and Ben have a 
tolerable relationship, though they aren’t close. Ben tells Leticia that he wants 
to be trustee, because he’d prefer not to have his well-being ruled by one 
of her children. Kevin tells Leticia that he’s sorry to say it, but he thinks Ben 
is improvident and could squander her estate. Leticia doubts this, but she 
doesn’t want to take the risk. Kevin says he’d like to be the trustee. Although 
Kevin is a competent businessman, Leticia doesn’t want to impose him on 
Ben. Lindsay, who’s also levelheaded, tells Leticia she’d prefer not to be the 
trustee. But after considerable pondering, Leticia concludes that she has no 
one else she wants for the job. She persuades Lindsay that it will be best for 
all of them if she accepts the role of trustee, which she does. Then Leticia 
faces the delicate task of explaining her decision to Ben and Kevin, and trying 
to soothe any ruffled feelings.
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The trust document gives Ben the right to remain in the house, with 
all its current furnishings, for his life. If he leaves it for more than four 
consecutive months, whether to move to some tropical paradise or a 
nursing home, the house and furnishings can be sold or rented if the trustee 
decides that’s desirable. The trustee can either save that trust income as 
part of the trust principal, or spend it on Ben’s needs.

Thus, Leticia leaves it up to Lindsay to decide what should happen to 
the house if Ben vacates it for more than four months. Leticia doesn’t want 
to require that the house be turned over to her children in these circum-
stances. She just wants to protect her children, and not have the house 
stand empty for a long time. Leticia trusts Lindsay to make a wise decision  
if this matter comes up. 

Each marital property control trust reflects the unique circumstances 
of the couple and final beneficiaries involved. There are no set rules 
dictating what’s right. With this type of trust, you are inherently dealing 
with possible conflicts—the basic concern, after all, is that the surviving 
spouse’s desires and interests may be very different from, or directly in 
conflict with, the desires and interests of the deceased spouse’s children. 
Although you need a lawyer to help you work through issues about the 
trust, and draft the final version in clear language, the most important 
issues are practical, human ones: You must work out what’s fair  
(as best you can) and decide who is best able to serve as successor trustee, 
overseeing your trust and carrying out your decisions. These concerns 
may be easy to state but, in real life, they can be quite difficult to resolve. 

Special Needs Trusts for People With Disabilities
Parents or others who care about someone who has a serious disability 
can face difficult estate planning questions. Understandably, they want to 
provide for the loved one to whatever extent they can, for as long as that 
person lives.
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However, planning for that loved one’s financial future can be  
complicated because any gifts of property or money left directly to a 
person with a disability can result in ineligibility for essential government 
benefits. This leaves many folks who care for people with disabilities in  
a quandary—how can I help support my loved one without causing 
them to lose vital benefits?

One option is to make a special needs trust. Property left to a person 
in a special needs trust can be used to enrich that person’s life, without 
jeopardizing government benefits. The key is that the person with the 
disability never owns the property—the trust owns the property—so 
the property isn’t counted when the government assesses eligibility for 
benefits. Money or property in the trust is controlled and distributed to 
the beneficiary by the trustee of the trust.

Special rules apply to special needs trusts. Under U.S. Social Security 
Administration (SSA) guidelines, the property in a special needs trust doesn’t 
affect eligibility for Social Security assistance only if the beneficiary can’t:

•	 control the amount or frequency of trust payments, or
•	 revoke the trust and use the property.

In other words, the beneficiary must have no rights to demand and 
receive money from the trust income or principal. Nor can the beneficiary 
simply terminate the trust and take all the money in it. All control over 
payment of income or principal to the beneficiary must reside solely with 
the trustee. Normally, the trust gives the trustee the power to spend money 
on behalf of the beneficiary for carefully defined needs that aren’t met by 
government aid.

A primary concern with a special needs trust is making sure you select a 
trustee and one or more successor trustees who are willing and able to do the 
job. The trustee must be attentive to the beneficiary’s situation, discerning 
what is needed and providing for those needs to the fullest possible extent. 
The trustee must stay in close contact with the beneficiary, so it is essential 
that the two get along. And finally, the trustee should have the savvy to deal 
with various institutions, from hospitals to banks to government agencies.
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If there is no good choice for trustee, or if using a special needs trust 
seems too complicated, another option is to join a “pooled” special needs 
trust. Pooled trusts are group trusts in which families pool their money 
together for their loved ones. Pooled trusts are generally run by nonprofits 
that administer the trust and provide trustees. For families that don’t have 
enough money to make a special needs trust worthwhile, pooled trusts 
offer an efficient and sensible solution.

RESOURCE
Learn more about special needs trusts. Special Needs Trusts: Protect 

Your Child’s Financial Future, by Kevin Urbatsch and Jessica Farinas Jones (Nolo), 
explains how special needs trusts work and provides all of the forms and 
instructions you need to make a special needs trust for a person with a disability. 
The book includes a detailed chapter on pooled trusts.

Education Trusts
If you want to create a structure to help pay for someone’s college or 
other schooling, you can use an “education trust.” These trusts are rarely 
set up by children’s parents, who usually pay education costs directly. 
Commonly, grandparents or other older relatives create education trusts  
to aid young relatives.

Creating an educational property control trust often involves complex 
issues including:

Deciding when the trust should become operational. If you are unlikely to 
live until a child begins college, you can arrange to have the trust begin at 
your death. But if the child is older, near or at college age, you may want 
the trust to become operational right away. Before setting up a trust that 
begins during your life, you need to look into the gift tax consequences. 
The property you give to the trust will be a taxable gift. The gift tax 
exemption for educational costs won’t apply, because that works only for 
money paid directly to an educational institution. (See “Gifts for Medical 
Bills or School Tuition” in Chapter 9.)
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Deciding how each beneficiary qualifies for benefits. People take many 
different approaches to education, and you’ll need to think about what 
limits, if any, you want to place on your trust beneficiary or beneficiaries. 
For example, must a beneficiary reach a certain education level—such as 
college or graduate school—to receive payments from the trust? If so, what 
qualifies as a college or graduate school? Your grandchild may discover 
another way to learn—for example, working with a well-known chef or 
dancer. Would the trustee have authority to approve the payment for this? 

If you name multiple beneficiaries, deciding whether the trustee can pay 
unequal amounts for them. Your beneficiaries are likely to have different 
financial needs, depending on the educational paths they follow. For 
instance, if one child goes to a very expensive college and then a more 
expensive graduate school, that education may require a large portion  
of the total trust assets. Would your trustee be authorized to pay the 
tuition bills in full? Suppose some beneficiaries are much younger than 
others. Must the trustee retain a certain percentage of trust assets for 
each beneficiary? 

Deciding what happens if new (potential) beneficiaries are born. If you’re 
creating a trust for a group, such as all your grandchildren, do you want 
the trustee to be able to make payments to new members of the group 
(new grandchildren) born after your death? 

Deciding when the trust ends. You’ll need to consider what should 
happen to any money left in the trust when no more beneficiaries are 
eligible for education payments. You might, for example, provide that all 
remaining money be divided equally among the beneficiaries. At another 
extreme, you could have the trustee decide how to distribute the money 
among the beneficiaries.

Facing these issues, you may wonder whether it’s worth the effort to 
establish an education trust. Good question. Happily, though, for quite 
a number of older, wealthier individuals, an education trust does make 
sense. With a good lawyer, you can create exactly the trust you want 
without great difficulty. Whatever work this involves will most likely be 
far outweighed by the satisfaction of knowing that you have secured the 
educational future (or, at least the costs of that future) for people you love. 
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Spendthrift Trusts
If you want to leave property to an adult who just can’t handle money 
sensibly, consider using a “spendthrift trust.” The purpose of this type of 
trust is to restrict the beneficiary’s ability to squander trust money. The 
beneficiary has no direct ownership rights over the trust property and no 
right to pledge trust principal, or future income expected from the trust, 
as security for a loan. Thus, the beneficiary’s creditors can’t seize the trust 
property if they get into financial hot water.

With a spendthrift trust, the trustee is always a different person than 
the beneficiary. When you design the trust, you give the trustee power 
to spend trust money to fit your specific situation and desires. Perhaps 
you want to allow your trustee to spend any amount for the beneficiary’s 
needs. Or, you might limit the trustee to paying only housing costs for 
the beneficiary. On the other hand, you may want the trustee to make 
payments directly to the beneficiary, if the trustee decides that’s wise.  
Of course, once the trustee has turned money over to the beneficiary,  
the controls of the trust are gone for that money.

At the extreme, a spendthrift trust can give the trustee power to 
cut off all payments, temporarily or even permanently, to a beneficiary 
who becomes uncontrollably self-destructive. Income withheld may be 
accumulated in the trust or paid to another beneficiary named in the  
trust document.

As with the other property control trusts discussed in this chapter, 
if you want to set up a spendthrift trust, get help from a good estate 
planning lawyer.
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Flexible Trusts
You may not want to decide now precisely how your property should be 
distributed when you die. Instead, you may want to leave this decision in 
the hands of someone you trust. You can accomplish this by creating a 
“sprinkling trust,” authorizing your trustee to spend trust money among, 
or for, several beneficiaries you’ve named. A sprinkling trust can work well 
if you have both complete confidence in your trustee and a number of 
beneficiaries who may need varied payments over a long period of time.

The obvious difference between a sprinkling trust and all other property 
control trusts is that with the former you don’t specify what property each 
beneficiary gets, or when. Rather, you leave money in a pot for two or 
more beneficiaries. (Indeed, a family pot trust for minors is one type of 
sprinkling trust. See “Trusts for Children” in Chapter 3.) The trustee 
alone decides which beneficiaries get payments, when, and how much. 
You can specify when the trust should end, and what happens to any 
money left in the trust, or you can leave these matters to the trustee. 
You may also impose certain limits on the trustee’s discretion over trust 
property, such as requiring that each beneficiary receive at least 5% of 
trust income each year.  ●
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W ith good self-help materials, many people can handle at least 
some of their own estate planning work. Others will decide 
that they do need an attorney, for one or more sensible 

reasons. Then the concern becomes finding a good lawyer, for a fair fee.

Will You Need a Lawyer?
Every estate plan involves some legal documents—at the bare minimum, 
you’ll want to make a will, health care directive, and durable power of 
attorney for finances. You may also want a living trust or transfer on death 
deed. Ask yourself whether you’re willing and able to do some or all of the 
legal work for your estate planning. If you answer no, then you’ll need to 
hire a lawyer. 

On the other hand, if you are willing to do your own legal work, and 
you have a relatively simple estate plan, you should be able to prepare 
the documents you want without hiring a lawyer. The key is that phrase 
“relatively simple.” Roughly, it means having a straightforward beneficiary 
plan, no complicating family issues, and an estate that won’t be liable for 
estate tax.

You may remain doubtful about preparing your own documents. You 
may have heard from friends or family that doing your own estate planning 
is like doing your own surgery or may cause more trouble than it will solve. 
But, these perspectives are overly cautious and often come from lawyers 
who see only complicated estates or complex beneficiary situations. 

However, many people’s situations are straightforward enough. They 
know what they own, they know who should get it when they die, and 
they don’t expect anyone to contest their decisions. Straightforward wishes 
might look like this:

EXAMPLE 1: I want all my property to go to my wife, Yvonne Kamner,  
or if she dies before I do, to be divided equally among my three children.
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EXAMPLE 2: I want my house and all my other property to go to my 
sister Charlotte O’Malley. If she dies before me, I want my property sold 
and the money divided equally among the Red Cross, the Audubon 
Society, and CARE.

EXAMPLE 3: I want half the value of my property to go my husband, Bill 
Tarver, and the other half divided equally between my children, Christopher 
Reilly and Mona Reilly Jamison.

The reality is that regular people have been doing their own basic estate 
planning for decades with the help of dependable companies like Nolo 
that produce DIY estate planning books, software, and online forms. 
Making documents using books can be done, but it takes very focused 
determination. On the other hand, software and online programs that 
compile documents for you are more user-friendly because they:

•	 make it easy to put your wishes into well-crafted documents
•	 greatly reduce the possibility of introducing errors into the 

forms, and
•	 can help you create a well-rounded and reliable state-specific 

estate plan tailored to your unique situation. 
Of course, doing your own estate planning doesn’t take the place 

of hiring a lawyer to get personalized legal advice. If you need or want 
personalized legal advice and can afford to hire a lawyer, you should. But 
if you have a relatively simple situation, you may not need personalized 
advice. And in that case, educating yourself about what you need and 
making your own estate plan is a reasonable way forward.

Also, you don’t have to choose one or the other—either using a lawyer 
or doing it yourself. You could utilize a combination of the two. If you’re 
not sure what documents you should make, you could hire a lawyer for 
advice about that and then make the documents yourself. Or, if you know 
what documents you need, you could make them yourself and then have a 
lawyer look them over to make sure they reflect your wishes. 
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Sometimes, when people think or fear that they need a lawyer, they 
are really longing for an expert to tell them what to do. But only you can 
decide who should get your property and how and when they should get it. 
So you’ll have to do that work on your own or with the counsel of family 
and friends who know and care about you. Then, if you need or want help 
putting those wishes into documents, a lawyer can help.

Working With a Lawyer
Hiring an attorney to do your estate planning can be expensive. Fees 
usually range from $200 to $500 per hour, depending where you live 
and the specialization and expertise of the lawyer. But if your situation is 
complex and you want professional help, a good lawyer can be well worth 
the cost. And if you educate yourself about estate planning before you 
work with a lawyer, you can make sure you get the most for your money 
and don’t overpay for services you don’t need. 

Finding a Lawyer
If you want to hire a lawyer but don’t know one, how do you find a lawyer 
who is trustworthy, competent, and charges fairly? A few words of advice 
may be helpful.

What Type of Lawyer Do You Need?

Your first action is to decide what type of lawyer you need. Estate planning 
lawyers fall into a few categories. Which type is right for you depends on 
your estate planning concerns and needs. 

•	 General practice lawyers. General practice lawyers handle all sorts 
of cases; they don’t specialize in estate planning. If your needs are 
basic, such as a garden-variety living trust or will, or researching 
some aspect of your state’s laws, a competent attorney in general 
practice should be able to do a good job at a lower cost than more 
specialized attorneys.
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•	 Estate planning specialists. For any type of sophisticated estate planning 
work, ranging from estate-tax savings to property control trusts, 
you need to see a specialist. To do a good job with higher-end 
estate planning, a lawyer needs to be absolutely up to date on 
estate tax law and regulations, the rules governing ongoing trusts, 
and numerous other matters. Most general practice lawyers are 
simply not sufficiently educated in this field. An expert may charge 
relatively high fees, but a good expert is well worth it. Also, it’s 
worth noting that if you need estate tax planning, you (or you 
and your spouse together) can surely afford it. 

•	 Highly specialized lawyers. Some lawyers specialize in a particularly 
difficult aspect of estate law, such as multinational estate planning 
or preparing QDOT trusts for property left to noncitizen spouses. 
Another example is the preparation of complicated “special 
needs” trusts. To do a good job here, a lawyer must be current 
on complex federal and state regulations regarding trust property 
and eligibility for government benefits. Even most estate planning 
experts don’t have sufficient expertise for this.

How to Look for a Lawyer

After you decide what type of lawyer you need, it’s time to look for the 
individual who can best help you. Ideally, you will actually enjoy working 
with your estate planning lawyer, and you’ll find one with whom you 
have personal rapport and who treats you as an equal. Finding a lawyer 
you like may be more possible with estate planning than in many other 
areas of law because estate planning attorneys typically work under less 
stress than attorneys who work amid crisis, controversy, or misery (like 
those who work with accident victims, divorces, accused criminals, 
anyone in litigation). With estate planning, both you and the attorney 
can feel good about creating a plan that provides peace of mind for you 
in the near future.
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Having a Lawyer Review Your DIY Estate Plan

Hiring a lawyer solely to review the legal documents you create yourself 
may sound like a good idea. It shouldn’t cost much, and it seems to offer a 
comforting security. However, finding a lawyer who will accept the job may  
be challenging.

First, attorneys may not want to spend their time on a relatively small fee. 
If they can’t sign you up for thousands of dollars worth of estate planning, 
they may not find your fee worth the trouble. Second, they may also see you 
as a malpractice risk because they didn’t write your plan, but they are still 
opening their practice up to receiving a phone call four years down the  
line that begins, “I talked to you about my living trust, and now….” Third, 
many lawyers feel that if they’re only reviewing someone else’s work, they 
simply don’t get deeply enough into a situation to be sure of their opinions. 
And fourth, there’s the truth that beyond the few formal, legal requirements 
and technical exceptions, there’s no one right way to prepare a will or 
a living trust. Unfortunately, some lawyers think this means that if you 
haven’t prepared your documents their way, you’ve done it wrong.

Despite these challenges, more and more attorneys are providing a la 
carte services, and if you look hard enough, you may well find one willing to  
help you. Be prepared to sign a fee agreement that minimizes the lawyer’s  
risk and to pay enough to make the lawyer feel adequately compensated. 

When looking for a good lawyer, especially an estate planning expert, 
personal routes are the traditional, and probably best, method. If a relative 
or friend who has good business and financial sense can recommend an 
estate planning lawyer, chances are you’ll like the lawyer, too. Failing this, 
check with people you know in any political or social organization with 
which you’re involved, especially those with a large number of members 
older than 40. Assuming they themselves are savvy, they may well be able 
to point you to a competent lawyer who handles estate planning matters 
and whose attitudes are similar to yours.
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Another good approach is to ask for help from a lawyer you know 
personally and think well of, no matter what area that lawyer works in. 
Very likely the lawyer can refer you to someone trustworthy who is an 
estate planning expert.

RESOURCE
Finding a lawyer online. If you find yourself searching for a lawyer 

online, these two sites that are part of the Nolo family, Lawyers.com and Avvo.com, 
provide excellent and free lawyer directories. These directories allow you to 
search by location and area of law, and list detailed information about and reviews 
of lawyers. 

Yet another possibility is to check with people you respect who own 
their own small businesses. Almost anyone running a small business has 
a relationship with a lawyer, and chances are they’ve found one they like. 
Again, although that lawyer might not be an estate planning expert, they 
are likely to know one, or several.

If you need a lawyer with highly specialized skills, such a person may 
be difficult to find. In some states, such as California, state bar associations 
certify lawyers as expert estate planners, but even this is no guarantee they are 
competent in one of the very specialized areas of estate planning. You simply 
have to seek until you find a lawyer you trust who has the expertise you need.

And finally, a warning: Be prudent with lawyer-referral services, often 
run by county bar associations, which will give you the names of some 
attorneys who practice in your geographic area. The referral service may 
provide only minimal screening for the attorneys listed, which means 
that those who participate may not be the most experienced or competent. 
It may be possible to find skilled attorneys willing to work for a reasonable 
fee following this approach, but be sure to ask such attorneys about their 
credentials and experience.
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Personally evaluate any lawyer you’ve been referred to before you agree 
to have the lawyer handle your estate plan. Don’t hesitate to question the 
lawyer, no matter how expert the lawyer is considered to be.

No matter how charming and sympathetic your lawyer, be sure 
you’ve settled your fee arrangement—in writing—at the start of your 
relationship. In addition to the amount charged per hour, also get an 
estimate of how many hours your lawyer expects to put in on your matter. 

Doing Your Own Research
Instead of hiring a lawyer, you may decide to do your own legal research. 
Of course, legal research isn’t for everyone. You need energy, patience, 
and the ability and desire to enter a new mental world. If you’re intrepid, 
however, you’ll probably save money on attorneys’ fees, and, hopefully,  
feel satisfied that you’ve acquired at least some sense of mastery over an 
area of law. 

Consider getting help from the book Legal Research: How to Find & 
Understand the Law, by the Editors of Nolo (Nolo). It shows you, step by 
step, how to find answers online and in the law library. And it may well 
be the only legal research book written specifically for those who aren’t 
legal professionals. Of course, you can always count on Nolo’s website, 
which offers extensive materials on estate planning for no cost. You can 
find us at www.nolo.com.

! CAUTION
Don’t get in too deep. The law governing complicated estate planning 

issues can be tricky, especially those concerning tax matters. The Internal Revenue 
Code is abstruse, dense, and potentially treacherous. If you want to do some 
serious tax planning, it’s far wiser to hire an expert than to try to interpret the 
code yourself.  ●
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Once you’ve decided on your estate plan and finalized the 
documents you want, are you all done? Basically, yes—except 
for storing your documents, sharing them with others (mostly 

optional), and possibly making any subsequent changes you decide are 
necessary. Here’s a commonsense approach to storing your documents,  
and some basic rules about when and how to make changes to your plans.

Storing Your Documents
Finishing your estate plan means that you have created some important 
documents: a health care directive, a durable power of attorney for 
finances, a will, maybe a living trust or transfer on death deed, and 
possibly others, ranging from pay-on-death accounts to revised business-
ownership papers. Obviously, you need to keep all these documents in a 
safe place, where you and your executor, successor trustee, and attorney-
in-fact can readily find them. Any secure place can be used for storage: a 
safe in your house or office, or a drawer in your home desk or file cabinet. 
Using a bank safe-deposit box is probably overcautious, and possibly 
burdensome. Your executor may not have access to the box after your 
death, and there’s a chance the box will be sealed if your estate owes state 
estate tax. In any case, the major worry with estate planning documents 
isn’t that they’ll be stolen (they have no street value, after all) but that 
they’ll be lost. Here’s what matters:

•	 Use a secure place in your home or office to store the documents.
•	 As a backup, make scans or take photos of your documents 

and store them where you store your other important digital 
documents.

•	 Tell those responsible for implementing your estate planning 
(the executor of your will, the successor trustee(s) of your living 
trust, your agents for health care and finances, and anyone else 
with possible responsibilities) exactly where your estate planning 
documents are located and how to access them. 
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Sharing Your Documents
You can make and distribute as many hard copies or digital copies of your 
documents as you want. You might choose to give copies to beneficiaries 
and other concerned people so they know the details of your estate plan. For 
example, some people give a copy of their living trust to each beneficiary. 
You may also want to give copies of your health care directives to your 
attorney-in-fact, primary care physician, and local hospital. And it’s often 
desirable to give copies of a durable power of attorney for finances to your 
attorney-in-fact and any institutions they will be dealing with. Finally, 
you may need copies of your estate planning documents for other reasons, 
such as demonstrating to a financial institution that you do have a valid 
living trust.

While using copies of a signed legal document is often helpful, making 
duplicate originals is always a bad idea. A duplicate original is a document 
prepared with the same formality as the first original. For example, a 
duplicate original will would be signed and dated by the will maker and 
witnesses, whereas a copy of an original will would just be a photocopy of the 
signed document. Duplicate originals are a bad idea because each original, 
whether first or duplicate, is a separate, legally valid document. If you 
later decide to amend or revoke the document, you must do so with every 
duplicate original. At best, this will be a hassle. At worst, you risk creating 
conflicting documents if you fail to amend or revoke any duplicate original.

Revising Your Documents
Although some people never need to revise or amend their estate plan, 
common life events often call for estate planning changes. If any of the 
following events occur, you should review your plan:

You get married. In the great majority of states, if you don’t update  
your will, your new spouse will have the right under state law to inherit  
a certain portion of your estate. (See Chapter 2.)
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You have or adopt a child. The rule here is similar to that for marriage. 
(See Chapter 2.)

You get divorced. In some states, a divorce ends a former spouse’s right 
to inherit under a will. In other states, it doesn’t. Also, property left to a 
divorced spouse using devices other than a will may not be affected by 
a divorce. If you’ve made a durable power of attorney for finances and 
named your former spouse as attorney-in-fact, divorce may terminate  
their authority, depending on your state.

A beneficiary, executor, trustee, or attorney-in-fact dies. You’ll want to revise 
your plan to name a new person (and a new alternate) to fill that role.

A person you named is no longer the best choice. As relationships evolve, 
so will your estate plan. You may find that the person you named as 
the executor of your will or the successor trustee of your living trust is no 
longer your first choice for that job. Maybe it’s because you’ve grown apart 
or a new, better choice has become part of your life. The same may be true 
of who you named to be your attorney-in-fact or to be the guardian of 
your minor child.

Your financial or property situation changes significantly. This includes the 
sale or gift of any property you’ve specifically left to a named beneficiary. 

Estate tax laws change. If Congress lowers the estate tax exemption to 
the point at which your estate could be liable for estate taxes, you’ll want 
to revise your estate plan to minimize the possibility that your estate will 
have to pay. (See Chapter 10.)

You move to a new state. Your will and living trust remain legal and 
valid if you move to a different state after establishing them. However, 
there are a couple of reasons to check out some of your new state’s estate 
planning laws. First, the new state might require a different form for 
health care documents or have different rules about finalizing a durable 
power of attorney for finances. Your old documents will most likely be 
honored in the new state, but your attorney(s)-in-fact will have an easier 
time if all your documents are made under the laws of your new home.
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Second, if you are married and move from a common law state to a 
community property state or vice versa, you should learn how the laws of 
your new state affect marital property ownership. (To learn which states 
are community property states, see the list in Chapter 2.)

If you do decide to change your estate plan, you must usually decide 
whether you need, or want, to create entirely new documents or simply 
modify your existing ones. Generally, the more significant the changes, 
the more desirable it is to prepare a brand-new document. Also, if you 
prepared your original document in a format that is easily modified, such 
as a word processing program, software, or an online program, it may 
actually be easier to prepare a new document than to amend your old one.

If you do create a new document, you must formally revoke your old 
one. For example, most wills state near the beginning “I revoke all previous 
wills I have made,” just to be sure any earlier will has been invalidated. You 
should also physically destroy—tear up—your old document. If you can 
round up any copies of your old document, it’s sensible to destroy them, 
too. But you don’t need to get hung up over this. As long as it is clear 
that you revoked the original of your old document, a copy of that old 
document can’t be used to invalidate your new document.

If you want to amend an existing document, what to do depends on the 
type of document at hand. An existing will can be amended by a formal 
document called a “codicil,” a sort of legal “P.S.” to the will. It must be 
executed with the formalities of a will, including using two witnesses.

A living trust can be revised fairly easily by a typed amendment. You 
must sign and date the amendment and have it notarized.

Other estate planning devices can also be easily changed. For instance, 
you can amend or revoke a pay-on-death account at any time. You can 
change a beneficiary simply by deleting the old one and entering a new 
one on the appropriate form. Indeed, as long as you are competent, you 
can change any part of your plan, except (there it is again) for certain 
irrevocable tax-saving trusts, such as a life insurance trust or a charitable 
remainder trust.  ●
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S ometimes it’s helpful to take a step back and look at the big picture 
of estate planning. This appendix contains some sample estate plans 
for a variety of families. These fictional plans aren’t designed to 

describe every detail or step involved in estate planning, but they should 
give you a good sense for how these families approach and tailor their 
estate plan to meet their unique needs. 

Leslie and Martin: A Couple in Their Late 50s
Leslie and Martin are married and have three adult children, aged 31, 
27, and 19. They live in Washington, a community property state. The 
couple’s major assets, all community property, are: their house in Seattle, 
worth $900,000, almost all equity; various retirement accounts; a savings 
account with roughly $100,000; a modest stock portfolio. Their net worth  
is roughly $1.3 million.

Leslie and Martin’s Goals
The couple doesn’t have to concern themselves with estate tax. Their 
combined estate will almost surely be under the amount exempt from 
federal estate tax. The couple wants the surviving spouse to inherit all 
property of the deceased spouse. After both spouses have died, the couple 
wants their property to be divided equally among their three children, 
with specified possible exceptions. The couple has loaned money to each of 
their oldest two children. Their youngest is currently in his second year of 
college. Having paid for the oldest two children’s college, the couple feels 
that their estate should first pay for their youngest’s college costs, in the 
unlikely event he is still in college when both die. The couple also wants 
to avoid probate. And finally, each wants to be sure that the other has full 
power to act for him or her in the event of incapacity.
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Leslie and Martin’s Plan
The couple creates a living trust, the centerpiece of their plan. They transfer 
their house, the savings account, and the stock account into their trust. 
Each also names the trust as alternate beneficiary for their retirement 
account. (They’ve each already named the other spouse as the beneficiary.) 

They name each of their children as the final beneficiaries of the trust, 
to receive one-third of the trust property after both spouses have died. 
However, a specific limitation to this equal division is imposed in the 
trust, providing that the amount left to each final beneficiary must be 
adjusted by the amount provided on a schedule attached to the trust 
document. On that schedule, the couple lists the amount of money to be 
deducted from each of the older two children’s shares—the amount each 
child owes the couple. The schedule also provides that if the youngest 
child is attending college full time when both parents have died, he shall 
receive $25,000 a year until he finishes college and that this adjustment 
shall be made before division of the trust property into three shares.

If, as the couple hopes, each of the oldest two children repays at least 
some of the money loaned to them, the couple can simply amend the trust 
and prepare a new schedule listing the new amounts still owed to them. 
Likewise, if their son graduates from college while the couple (or at least 
one of them) remains alive, the provision for payment of his college costs 
will become meaningless.

Each spouse also prepares a simple will, to handle transfer of minor 
assets like a car and personal bank accounts. Finally, each prepares health 
care documents and a financial durable power of attorney, so that the 
other spouse has complete power to act for a spouse who has become 
incapacitated.
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Michelle: A Single Mother in Her 40s
Michelle has one child, Theodore, aged 11. The father hasn’t been involved 
in Theodore’s life. Michelle’s major assets are: a house, with a substantial 
mortgage and about $170,000 in equity; a 401(k) program, currently 
worth $45,000; savings of $23,000; and some jewelry her mother left 
her, valued at $13,000. Her total estate is worth about $251,000.

Michelle’s Goals
Michelle’s primary goal is to do all she can to protect Theodore if she 
dies while he is a child. Most important is who would raise Theodore if 
Michelle can’t. Secondly, Michelle wants to leave all her assets to be 
used for Theodore, with special emphasis on paying for his college costs.

Michelle’s Plan
Michelle decides for now she needs only a will, not a living trust as well. 
In her will she nominates her sister Melinda to be the personal guardian 
for Theodore if Michelle dies while he is a minor. The two sisters have, of 
course, discussed this, and Melinda is willing to be guardian, if need be. 
Michelle believes she’d be excellent. Michelle prepares a letter explaining 
in detail why Melinda would be the best personal guardian and that 
Theodore’s father has been uninvolved.

In her will, Michelle leaves all her property to Theodore. Her will 
provides that if she dies while Theodore is younger than age 21, she leaves 
him her property under the Uniform Transfers to Minors Act (UTMA)  
of Maine (her state). She names Melinda as custodian for that UTMA gift.

When Theodore turns 21, Michelle intends to prepare a revised estate 
plan. Perhaps by then she will have sufficient property that a living trust will 
be desirable. Also at that time, she’ll review whether she wants Theodore to 
inherit all her property outright when she dies, or if she prefers to establish 
a child’s trust, so that he wouldn’t receive that property outright until he 
becomes 30 or 35.
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Lastly, Michelle prepares health care documents and a financial 
durable power of attorney, naming Melinda to act for her if she becomes 
incapacitated.

Randy and Lisa: A Prosperous Older Couple
Randy and Lisa have prospered, raised four children, now have several 
grandchildren. Residents of Illinois, a common law state, they co-own 
property worth roughly $15 million. This doesn’t include their two 
retirement plans, which, combined, are worth more than $800,000.

Randy and Lisa’s Goals
Randy and Lisa want to be sure their property avoids both estate taxes and 
probate. Each wants to leave his or her half of their property for the use of 
the other. When both spouses die, they want their property to be divided 
equally among their four children. They decide that they don’t want to 
concern themselves with who will receive such property if one of their 
children dies before they both do—if that highly unlikely tragedy occurs, 
they’ll revisit their estate plan at that time.

Randy and Lisa’s Plan
Randy and Lisa are cautious and prudent about money. They understand 
that, as of now, their estates aren’t big enough to owe estate taxes. But they 
are concerned that estate taxes might become an issue if Congress later 
lowers the exemption or repeals “portability.” So they decide to create a 
disclaimer living trust. In the trust, each leaves his or her property to the 
other, with an express right to disclaim any or all of that gift—so that, if 
necessary to save on estate taxes, the surviving spouse will have the option 
to disclaim the deceased spouse’s property. All disclaimed property would 
go into a life estate-trust benefiting the surviving spouse. This would create 
two separate estates worth around $8 million, well protected from estate 
tax even if Congress lowers the personal exemption or repeals portability. 
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However, if there’s no estate tax reason to separate their estates when the 
first spouse dies, the surviving spouse can simply accept the deceased 
spouse’s property. Each spouse names the other as the beneficiary for his 
or her retirement program, and they name their children as equal alternate 
beneficiaries. Money from the retirement programs will be transferred to 
the beneficiary or beneficiaries without going through probate.

Each spouse prepares a simple will, leaving any property subject to 
that will (not much) to the other spouse, with the children as alternate 
beneficiaries. Each spouse also prepares health care documents and a 
financial durable power of attorney, so that the other spouse has complete 
power to act for a spouse who has become incapacitated. Each names 
their daughter Jill as alternate agent, to act if the other spouse can’t.

Gail and Nick: A Young Married Couple
Gail and Nick have two young children, aged two years and four months. 
They live in California, a community property state. Each spouse is  
employed and they own their house (heavily mortgaged) in joint tenancy. 
They also own two cars, the well-used furnishings of their home, personal 
possessions such as computers, and small retirement accounts. They  
co-own a savings account with $23,000; Mark has another account  
with $6,000 in his name, which he had before they were married.

Gail and Nick’s Goals
Their main concern is providing for their children’s care, both personal 
and financial if both parents die while their children are minors. They live 
in the San Francisco Bay Area and would like to choose a guardian who 
lives nearby. But they can’t come up with a choice that works. The other 
local parents they know seem nearly overwhelmed with their own parental 
responsibilities. Gail and Nick choose not to burden any of these friends by 
asking them to assume more responsibility. Then the two ask themselves 
where else they would want their children to be raised. Both of them came 
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from San Diego and loved growing up there. Nick’s parents still reside 
there. So Gail and Nick contemplate their San Diego friends, until they 
settle on one for the guardian and one for the alternate guardian. Happily, 
each of their choices fully accepts the (possible) responsibility.

Gail and Nick’s Plan 
Gail and Nick each prepare a simple will, naming their choices for their 
children’s personal guardian and property guardian. Each leaves his or 
her property to the other spouse. Each names their children as alternate 
beneficiaries. In their wills, they establish a child’s trust for each child, 
and name the personal guardian as trustee of each trust. 

Finally, each prepares health care documents and a financial durable 
power of attorney authorizing the other spouse to act in case of incapacity.

Richard: A Single Man
Richard is a bachelor and has no children. He owns a limited partnership 
interest worth $160,000, savings of $77,000, stock currently worth $46,000, 
a retirement account worth $69,000, various treasured household items, 
and a prized art collection. He doesn’t know what he could sell the collection 
for, but guesses it would be more than $200,000.

Richard’s Goals
Richard is most concerned with who will get his property. He wants to 
leave some to his sister, some to her two children, and many items to many 
friends. He spends considerable time pondering who should get what, 
especially from his art collection. He makes and revises several lists before 
he’s satisfied with his selection of beneficiaries and choice of property each 
will receive.

Richard also wants to avoid probate, and to make provisions for what 
happens if he becomes incapacitated.
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Richard’s Plan
Richard prepares a living trust. In that trust, he specifies the many bene
ficiaries he’s chosen and precisely identifies the property he’s left to each 
one. Richard then transfers the bulk of his property to the trust. His 
household items and art collection are transferred simply by listing them, 
in general terms, on a trust schedule. He must, however, do more work to 
transfer the limited partnership interest, savings account, and stock account 
into the trust. He writes the office of the General Partner of the limited 
partnership to learn how he can transfer that interest into his trust. He 
learns that he must send in a copy of the trust document, and complete a 
special transfer form the partnership provides. Similarly, he must send a 
copy of the trust and another form to his brokerage company to transfer 
that account to the trust. Finally, he completes a bank form to transfer 
that account. 

Richard names his sister as the beneficiary for 60% of his retirement 
program, and each of her daughters as a 20% beneficiary.

Finally, he prepares a basic will, health care documents, and a durable 
power of attorney for finances. His sister has health problems, so he doesn’t 
want to name her to act for him if he becomes incapacitated. One or both 
of his sister’s daughters would be acceptable to him, but both live far away. 
So he chooses his best friend, Tom, who’s willing to accept the job.

Clemencia and Pierre:  
A Couple in Their Second Marriage
Clemencia and Pierre are in their 60s and have been married for 11 years. 
They live in New York, a common law state. Each was married before. 
Clemencia has a son, Pedro, and a daughter, Nina, from her first marriage; 
Pierre has a daughter, Simone, from his first marriage. The couple doesn’t 
have a prenuptial agreement. They live in the house Clemencia retained 
from her first marriage. Eight years ago, they refinanced the house to make 
major improvements. Since then, Pierre has made all the mortgage payments. 
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Clemencia’s other major assets are: a retirement program worth more 
than $250,000; savings of $90,000; undeveloped real estate worth 
$75,000; two expensive cars (she likes cars) worth more than $130,000.

Pierre’s major assets are: whatever his interest is in the house; a condo 
he rents out, currently worth about $260,000; a 401(k) with $115,000;  
a stock account worth $61,000; $96,000 in savings.

Clemencia and Pierre’s Goals
Each wants their own children or child from their prior marriage to 
eventually inherit their individual property. But each also wants the 
surviving spouse to continue to live comfortably, and receive income from 
the deceased spouse’s property. The couple also wants to avoid probate.

Clemencia and Pierre’s Plan
The couple realizes that they want a living trust, and that they’ll need 
to work with a lawyer to prepare the trust they need. They have some 
matters to resolve. First, how will it be determined what Pierre’s interest 
in the house is? Since he’s made mortgage payments for eight years, and 
will continue to make them, it’s fair that he obtain some interest in the 
house. It’ll take some work to determine a method for calculating his 
interest over time. Second, how will the trust work to achieve the couple’s 
possibly conflicting goals? Suppose a spouse dies and the survivor wants 
to sell the house and move to a smaller place, or a nursing home. Can a 
trust document provide for this, while simultaneously preserving the other 
(deceased) spouse’s interest in the value of the house? Because there are a 
number of issues that need to be resolved in order to address each spouse’s 
goals, they seek the advice of an experienced estate planning attorney. 

The couple also prepares basic wills, health care documents, and 
durable powers of attorney for finances.  ●
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See also Spouse’s right to inherit property 

in common law states (statutory 
inheritance rights)

Community property agreements (CPAs), 126
Community property states

community property agreements, 126
for domestic partners, 8
inheritance rules in, 8–9
legal half-interest in money the other spouse 

earns during marriage, and waiver of, 135
list of, 8, 102
moving to a new state and changes needed 

in estate plan, 187
with right of survivorship (ownership 

agreement), 125
separate property in, 8–9
separate property of spouses, conversion 

into community property, 126
shared living trusts for couples and, 102

Competence
as legal requirement for a valid will, 36
as legal requirement to make changes to 

your estate plan, 17
as reason for court invalidation of a will or 

living trust, 36, 93
unmarried couples and need to establish 

proof of, 27
of witnesses for durable power of attorney 

for finances, 75
of witness for attorney for finances, 75
See also Duress; Fraud

Computer equipment, 112. See also Digital 
assets

Connecticut
transfer-on-death vehicle registration, 118
UTMA age limits, 48
See also State laws

Conservatorship proceedings, 71, 122. See 
also Financial decisions if you become 
incapacitated

Contested will. See Lawsuits contesting your 
estate plan

Controls on gifts, 32. See also Irresponsible 
beneficiaries; Property control trusts

Corporations, transferring to living trust, 
112

Corpus of living trust, 97
Cost basis, 146. See also Tax basis
Court orders

invalidation of will or living trust, reasons 
for, 36, 93

personal guardian appointment/approval, 
13–14, 40–41

property guardianship (of child’s 
property), review of, 51

See also Lawsuits contesting your estate 
plan; Probate court
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Coverdell education accounts, 54–55
CPAs (community property agreements), 

126
CPR, asking to withhold, 65, 68–69, 72
Creditors

irrevocable trusts and, 110
joint tenancy and, 122, 124–125
living trusts no shield from, 101, 110
probate and, 87, 100
real estate in living trusts and, 104
shielding assets from, 110, 122, 124–125
spendthrift trusts as shelter from, 172
state homestead protections, 104–105
tenancy by the entirety and, 124–125
See also Debt problems

Custodianship of child’s property. See 
Uniform Transfers to Minors Act 
(UTMA)

Custody of minor children
contesting custody by surviving biological 

parent, 42–43
if both parents die (See Personal guardian 

(for minor children))
by surviving spouse, 13, 40, 42–43
See also Personal guardian (for minor 

children)

D
“Dead hand” controls of gifts, 32
Death

of beneficiary, alternate beneficiary in case 
of, 24–25

of beneficiary, and need to change your 
estate plan, 186

final/funeral arrangements, 70–71
right to die with dignity, 60

Death certificates
pay-on-death bank account claims 

requiring, 116

for simplified probate for small estates, 127
Debt problems

of estate, and choosing probate in order to 
resolve, 100

joint tenancy and, 122, 124–125
living trusts and, 100, 104, 110–111, 122
spendthrift trusts and, 172
tenancy by the entirety and, 124–125
See also Bankruptcy; Creditors

Declined gifts. See Disclaiming of gifts
Delaware

tenancy by the entirety, 124
transfer-on-death vehicle registration, 118
UTMA age limits, 48
See also State laws

Depreciation, 147–149
Digital assets

attorney-in-fact for finances as managing, 73
executor as manager for, 11, 81
instructions for dealing with, 11
list of user names and passwords, 11
planning resource on, 81

Direct beneficiaries, 22–24, 78. See also 
Residuary beneficiary

Directive to physicians. See Living will
Disability benefits, preservation of, 55–56, 

169. See also Special needs, children with
Disclaimer trusts, 154–157, 193–194
Disclaiming of gifts

disclaimer trusts, 154–157
recipient of declined gifts, 155, 162
as right of beneficiary, 154–155
right to, expressed in will or living trust, 

162
sample estate plan with disclaimer trust, 

193–194
used to lower overall estate tax, 154–157
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Discussion of your estate plans with family 
and beneficiaries, 28, 37–38

Disinheritance, 35–36. See also Lawsuits 
contesting your estate plan; Spouse’s 
right to inherit

District of Columbia
tenancy by the entirety, 124
transfer-on-death real estate deeds, 119
UTMA age limits, 48

Divorce, 154, 186
DNR (Do Not Resuscitate) order, 61, 67, 

68–69
Doctors

declaration of incapacity by, 74
may not/should not serve as durable power 

of attorney for health care, 64
signature required for DNR order or 

POLST, 68–69
See also Medical decisions if you become 

incapacitated
Documents

distributing, 66, 67, 75–76, 185
duplicate originals (not recommended), 

185, 187
physically destroying outdated documents, 

187
resource on, 18
review of, by lawyer, 180
signature on living trusts, 111
signature on wills, signed with a pen on 

paper, 67, 80
storage of, 184–185
See also Changes to your estate plan; Medi-

cal decisions if you become incapacitated;  
Notarization of documents; Recording 
deeds and other documents; specific  
instruments

Domestic asset protection trust, 14
Domestic partners

community property states for, 8, 125
tenancy by the entirety allowed for, 124
See also Unmarried couples

Do Not Resuscitate (DNR) order, 61, 67, 
68–69

Durable power of attorney for finances 
(agent for finances)

banks and, 72–73, 75–76
competence requirement, 75
defined, 62
distributing documents, 185
in moving to a different state, 186
when it takes effect, 74–75
See also Financial decisions if you become 

incapacitated
Durable power of attorney for health care 

(health care agent)
changes to, 186
choosing your agent, 63–64
decisions your agent can make, 63–64
defined, 61
discussing your decisions with your agent, 

65
distribution of document copies, 67
doctors should not serve as, 64
forms for, obtaining, 66–67
health care agent named in, 62
moving to a new state and changing, 186
other names for, 61
resources for help with, 65
as same person as attorney-in-fact for 

finances, 71
signature and witness or notary public, 67
when it takes effect, 61, 66
See also Medical decisions if you become 

incapacitated
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Duress
court invalidation of a will or living trust 

for, 36, 93
unmarried couples and, 27

Dying without a will. See Intestate succession

E
Education. See College funds
Education trusts, 170–171
Electronic wills, 85
Emergency medical care decisions, 67–69
Emotional aspects of estate planning

adult children who can’t handle money, 
57, 172

alternate beneficiaries, naming, 25
blended families and, 164–166
discussion of estate plan and, 37
ethical wills, 37
evaluation of your personal situation, 7
executor of will, naming, 82
fear of making decisions, 6
final/funeral arrangements and 

consideration of, 70
marital property control trusts for second 

and subsequent marriages, 167–168
medical decision wishes, as alleviating 

fears, 63
procrastination of estate planning and, 6
secrets in estate planning and, 176
shared gifts, 29
unequal distribution of property, 28
unmarried couple’s estate plans, hostility 

of family members to, 27
See also Beneficiary complexities; 

Discussion of your estate plan
Equitable distribution states. See Common 

law states
Estate planning specialists, 179
Estate taxes, federal, 138–142

overview, 16, 138, 142
changes in laws, and changes to estate 

plan, 186–187
exemptions, generally, 138–139
gift taxes and lifetime exemption for, 139
individual retirement plans and, 135
inventory of property and, 9–11
life insurance proceeds subject to, 127
marital deduction, 139, 140–141, 145, 

158–159
noncitizen spouses and, 140–141, 145
personal exemption, 138–139, 140–141, 

142, 143
portability of exemption between spouses, 

139
postponement of (marital deduction), 135
rate of, 138
resource on, 139
vast majority of estates will not pay, 138
See also Capital gains taxes; Estate taxes, 

reduction of; State inheritance tax
Estate taxes, reduction of, 152–162

overview, 152
charitable gifts and, 139, 141, 160–161
disclaiming of gifts, 154–157, 162, 193–194
generation-skipping trusts, 161–162
gifts during life, 152–154
gifts of interests in family business, 153
gift tax exemption and, 144–145
lawyers specialized in, 179
life insurance, as gift, 127, 153–154
living trusts as having no effect on, 101
pay-on-death bank accounts and, 117
See also Irrevocable estate tax-saving trusts

Estate taxes, state
overview, 16, 142–143
homestead protections, 104–105
inheritance tax, 142–143
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pay-on-death bank accounts frozen to pay, 
117

personal exemption, 142–143
rates of, 143
resource for, 143
UTMA age limits, 48

Ethical wills, 37
Executor of will

overview, 81
alternate, 108
banks as (not recommended), 82
changing, 186
choosing, 82
coexecutors or several executors, 82
digital assets and, 11, 81
duties of, 81, 87
living trusts successor trustee usually the 

same person as, 82
resources for, 18, 81
successor executor, 82

F
Fair market value

adjusted at date of death for inheritor’s tax 
basis, 147–149

of real estate transferred via living trust, 99
Family

Coverdell education accounts and, 54–55
evaluation of your personal situation and, 7
hostility toward unmarried couple’s estate 

plans by, 27
naming multiple executors of will to 

preserve harmony in, 82
records, 104
respect for your children’s property 

manager by, 45
See also Family pot trusts; Home, family

Family business, gifts of interests in, 153
Family home. See Home, family
Family pot trusts

overview, 49–50
children and, 49–50
life insurance proceeds left to children, 

52–53
living trusts and, 51–52
pour-over wills and, 83–84
trust beneficiary (child), 49
trustee, changing, 186
trustee, choice of, 49–50
trustee, reasonable compensation for, 49
trustee duties, 52–53
used mainly for younger children, 50–51, 

173
will provisions for, 49

Family records, 104
Farm equipment, 112
Federal estate taxes. See Estate taxes, 

reduction of
Federal securities, pay-on-death ownership 

of, 90, 117
Federal taxes. See Capital gains taxes; Estate 

taxes, federal; Gift taxes; Taxes
Final arrangements, planning, 70–71
Financial decisions if you become 

incapacitated
overview, 71
attorney-in-fact for finances (agent for 

finances), 62, 71–73
attorney-in-fact for health care (health care 

agent) and, 71–73
competence and, 17, 93
conservatorship proceeding, avoidance of, 

71, 122
declaration of incapacity and, 74–75
finalizing and distributing your 

documents, 75–76, 185
forms for, obtaining, 72–73
springing power of attorney, 62, 74–75, 76
when it takes effect, 61, 74–75
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529 education plans, 53–54
Flexible trusts (sprinkling trusts), 173
Florida

community property option in, 8, 125
right of survivorship option in, 125
rule for gifting a family residence in, 23
tenancy by the entirety in, 124
UTMA age limits, 48
will witnesses required in, 111
See also State laws

401(k) and 403(b) plans, 132–135
overview, 91, 132
beneficiary, naming of, 134
contributions from pretax income, 132
employer contributions to, 132
estate taxes and, 133
federal requirements for withdrawals from, 

133
investment of, 133
married plan holders, beneficiary must be 

surviving spouse unless right is waived, 
133, 134–135

married plan holders, legal half-interest 
in money the other spouse earns, unless 
waived, 135

for nonprofit corporations, 132–133, 134
rollover of remaining funds into named 

beneficiary’s IRA, 133
withdrawals as taxable income, 133

Fraud
challenges to will for, 93
irrevocable trust set up to evade creditors, 

110
as reason for court invalidation of a will or 

living trust, 36
Funeral arrangements, planning, 70–71
Funeral Consumers Alliance, 71
Furs, 112

G
General practice lawyers, 178
Generation-skipping trusts, 161–162
Georgia, UTMA age limits, 48. See also 

State laws
Gifts during life

overview, 143
Coverdell education accounts, 54–55
education trusts, 170
family business, minority interest in, 153
529 education plans, 53–54
gift-giving programs, 152
life insurance, 127, 153–154
for medical bills, 145
need for changes to your estate plan and, 

186
as probate avoidance tool, 128
for school tuition, 145
tax advantage of transferring property 

after death vs., 146–149
See also Charitable gifts and reduction in 

estate taxes; Gift taxes
Gifts from estate

controls on, 32
defined, 23
to nonrelative caregivers, 23
to other people’s children, 57
shared, 28–30
See also Beneficiaries; Beneficiary 

complexities; Disclaiming of gifts; 
Disinheritance; Gifts during life; Gift 
taxes; State laws; Transfer of property 
upon death

Gift taxes
overview, 142, 144
ABLE ACT contribution limits and, 56
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annual exemption ($17,000) per person, 
128, 144–145, 152

education trusts and, 170
federal lifetime estate tax exemption 

combined with, 144
529 education plans and, 53–54
joint tenancy and, 123
life insurance policy value and, 153–154
marital exemption, 144–145, 152
medical bills and school tuition exemption, 

145
noncitizen spouses and, 145
rate of, 143
tax-exempt charities, 152
See also Estate taxes, federal

Government disability benefits, preservation 
of, 55–56, 169

Government pensions, resource on, 19
Grandchildren

Coverdell education accounts for, 55
disinheritance of, requirement for express 

intention of, 35
education trusts for, 170–171
generation-skipping trusts for, 161–162
gift-giving programs and, 152
leaving property to, 57
new grandchildren, 171
See also College funds

Grantor of a living trust, 97

H
Handwritten (holographic) wills, 79, 83
Hawaii

tenancy by the entirety, 124
transfer-on-death real estate deeds, 119
UTMA age limits, 48
See also State laws

Health care agent. See Durable power 
of attorney for health care; Medical 
decisions if you become incapacitated

Health care assistants (caregivers), gifts to, 
23

Health care declaration/directive. See Living 
will

Health care proxy, 62, 63–64. See also 
Durable power of attorney for health care 
(health care agent); Medical decisions if 
you become incapacitated

Health care representative. See Durable 
power of attorney for health care (health 
care agent)

Health care surrogate. See Durable power of 
attorney for health care (health care agent)

Health department, DNR order obtained 
through, 69

Heirlooms, 38, 108, 112
Holographic (handwritten) wills, 79, 83
Home, family

Florida rule for leaving, 23
in living trust, 98–99, 101
as shared gift, 29–30
transferring title into the living trust, 97, 

112–113
Homestead protection, 104–105
Household possessions and furnishings, 

living trusts and, 98, 111–112

I
Idaho

as community property state, 8
community property with right of 

survivorship, 125
shared living trusts for couples, 102–103
UTMA age limits, 48
See also Community property states; State 

laws
Illinois

gifts to caregivers, 23
tenancy by the entirety, 124
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transfer-on-death real estate deeds, 119
transfer-on-death vehicle registration, 118
UTMA age limits, 48
See also State laws

Incapacitation
overview, 4–5, 6, 60
catastrophic illness and protection of 

assets, 14, 19
doctor’s declaration of incapacity, 74
joint tenancy and, 122
living trust successor trustee taking over 

management of, 107, 122
resource for, 15
vocabulary list, 61–62
See also Financial decisions if you become 

incapacitated; Living will; Long-term 
care; Medical decisions if you become 
incapacitated

Income taxes
individual retirement programs and, 136
inheritance of property as tax free, 138
inherited property, taxes on income from, 

138
living trust reporting requirements if you 

name someone else as sole initial trustee, 
106

living trusts having no effect on, 101
living trust transactions reported on, 96
on Roth IRA beneficiary, 136
tax returns, and Uniform Transfers to 

Minors Act, 47
tax-saving 529 education plans, 53–54
tax-saving Coverdell education accounts, 

54–55
See also Tax basis

Independent 529 education plans, 54
Indiana

transfer-on-death real estate deeds, 119
transfer-on-death vehicle registration,  

118

UTMA age limits, 48
See also State laws

Individual retirement accounts (IRAs)
overview, 91, 130
alternate beneficiaries, 134
beneficiaries of, choosing, 130, 134–135
contribution limits, annual, 131, 132
earnings untaxed in year earned, 130
estate taxes and, 135
income tax and, 136
as probate avoidance tool, 130
profit-sharing plans, 131, 134
resources for, 130–131, 132
rollover of remaining funds into IRA of 

beneficiary/spouse, 133
Roth IRAs distinguished from, 132, 136
self-employed persons and, 131–132
SEP-IRAs, 131, 132
spouse as beneficiary, 134–135
types of, 131–133
withdrawals from, as taxable income, 131, 

132–133
withdrawals from, federal requirements 

for, 130
See also 401(k) and 403(b) plans; 

Retirement plans and estate planning; 
Roth IRAs

Informal bank account trust. See Pay-on-
death bank accounts

Inheritance
by children, property guardian needed for, 

51–52
by children, UTMA age limits, 48
in community property states, 8–9
no income or capital gains taxes on, 138, 

141
of property still in probate at death, 90
state taxes on, 142–143
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transferring property after death vs. 
selling or giving it away during life, 
146–149

by unmarried couples, 26
See also Disclaiming of gifts; Disinheritance

Inheritance tax, state, 142–143
Insurance. See Life insurance
Intestate succession (dying without a will)

defined, 90
lack of control over your property 

distribution in, 6
for property not properly transferred into a 

living trust, 97
resource for, 6, 90
state laws on, 6, 90
suddenly acquired property and, 89

Inventory of property, 7–11
Investment accounts, 529 education plans 

placed in, 53–54
Iowa

inheritance tax, 142–143
UTMA age limits, 48
See also State laws

IRAs. See individual retirement accounts
Irresponsible beneficiaries

overview, 32
life insurance trusts, 159–160
spendthrift trusts, 32, 49, 56–57, 172

Irrevocable estate tax-saving trusts
changes not possible for, 154, 187
charitable remainder trusts, 141, 160–161
creditors and, 110
generation-skipping trusts, 161–162
lawyer required for, 157
life insurance trusts, 154, 159–160
QTIP trusts, 158–159
resource for, 157

IRS
rules for family businesses, 153
rules for gifts of life insurance, 154

rules for irrevocable trusts, 157
rules for life insurance trusts, 154, 160
rules for living trusts, naming someone 

else as trustee, 106
treatment of living trust property, 101
website, 134
See also Taxes

IRS Publication 560, Retirement Plans for 
Small Businesses, 132

IRS Publication 575, Pension and Annuity 
Income, 134

IRS Publication 590-A, Contributions to 
Individual Retirement Arrangements 
(IRAs), 132

IRS Publication 590-B, Distributions from 
Individual Retirement Arrangements 
(IRAs), 132

J
Jewelry, and living trusts, 98, 104, 112
Joint tenancy, 119–123

overview, 16, 91, 120–121
beneficiaries, 121
breaking, 121
choosing, factors to consider in, 122–123
conversion to tenancy in common, 121
creation of, 120
creditors and, 122, 124–125
equal shares of property (in most states), 

120–121
gift taxes and, 123
incapacitation of one joint tenant and, 122
as irrevocable, 122
joint tenants may not leave their share to 

anyone else, 120
joint tenants may transfer their share 

during life, 121
living trust compared to, 122–123
right of survivorship and, 120
simultaneous death of joint tenants, 91, 121
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state laws on, 120–121
stepped-up tax basis for surviving joint 

tenant, 123, 148
tenancy by the entirety compared to, 

124–125

K
Kansas

transfer-on-death real estate deeds, 119
transfer-on-death vehicle registration, 118
UTMA age limits, 48
See also State laws

Kentucky
community property option, 8
inheritance tax in, 142
tenancy by the entirety, 124
UTMA age limits, 48
See also Community property states; State 

laws
Keogh plans. See Profit-sharing plans

L
Land records office, durable power of 

attorney for finances document filed 
with, 76

Lawsuits contesting your estate plan
overview, 36
fear of, 36, 93
frivolous lawsuits, 36
gifts to caregivers and, 23
invalidation of will or living trust in court, 

36, 41, 93
lawyer’s help to prepare in advance for, 36
legal requirements of wills, 78–82, 93
video to help prove competence and no 

coercion, 27, 86
Lawyer-referral services, 181–182
Lawyers

overview of need for, 91, 176–178
common sense and making choices 

without, 176–177

finding, 178–182
lawsuits against your estate and, 36, 93
type of lawyer needed, 178–179
See also Lawyers, assistance from; Lawyers’ 

fees; Legal research
Lawyers, assistance from

in challenges to your will, 93
in choosing beneficiaries, 12
in community property agreements, 126
in community property with right of 

survivorship agreements, 125
in contesting custody by surviving 

biological parent, 43
on controls on gifts, 32
in disclaimer trusts, 157
on domestic partnership status, 27
in education trusts, 171
on estate tax, state, 143
on estate taxes and family business, 153
in gifts to caregivers, 23
if you fear a lawsuit contesting your estate 

plan, 36, 93
in joint tenancy, 121
in leaving your spouse less than one-half of 

the property, 9
in living trusts, 99, 106, 109
in marital property control trusts, 164, 

167–168
in naming pets as beneficiaries, 33
not required for writing wills, 92–93
by property guardians, 51
in protecting assets in illness, 15
in proving competence and no coercion in 

will, 86
in Qualified Terminable Interest Property 

(QTIP) trusts, 141
in review of your documents, 180
in shared gifts, 30
in shielding assets from long-term care 

costs, 14
in spendthrift trusts, 56, 172
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Lawyers.com, 181
Lawyers’ fees

for court review of property guardians, 51
for estate planning, 176, 178
for marital property control trusts, 167
for review of documents, 178
written agreement, need for, 182
See also Probate fees

Legacies. See Gifts
Legal research, 182. See also Lawyers
Life beneficiary, of marital property control 

trust, 165
Life insurance

alternate beneficiaries, 52
choosing, factors to consider in, 128
divorce and, 154
estate tax liability if the person who died is 

the legal owner of the policy, 127
gifts during the life of, as estate reduction 

tool, 127, 153–154
giving away the policy to beneficiary of, 127
irrevocable life insurance trust, 154, 

159–160
living trust named as beneficiary of, 113
naming children as beneficiaries of, 45, 

52–53
permanent with cash value, 128
as probate avoidance tool, 91, 100, 127–128
probate required if the beneficiary is your 

estate, 127
term life insurance, 13, 45, 128
timing of gift of, 154
transferring ownership of, 154

Limited partnerships, transfer to living trust, 
112

“Lives in being,” 32
Living trusts, 96–114

overview, 15, 98
after your death, 99
alternate beneficiaries, 24–25, 96, 155, 191

alternatives to, 100
amending, 97
as applicable to single persons and married 

or unmarried couples, 97, 102–103
as beneficiaries, 83–84, 113
beneficiaries as successor trustee or 

cotrustees, 100, 108
beneficiaries of, 90, 96, 109–110
child’s trusts, establishment of, 49–50
in combination with other transfer 

methods, 102–103
court invalidation of, 36
creditors not evaded through, 101, 110
custodian of minor children named in, 47
debts of estate and, 100, 104, 110–111
defined, 96
disclaimed gifts and, 109, 162
incapacitation of initial trustee and, 122
information to be conveyed to 

beneficiaries, 99
irrevocable trusts vs., 110
joint tenancy compared to, 122–123
lawyer for, 99
minor children as beneficiaries, 47, 102
need for, determining, 100
notarization of, 111, 187
notice of assignment form, 112
personal income tax return, reporting 

transactions on, 96
pour-over wills and, 83–84
privacy of, 96
for probate avoidance, 15, 96, 98, 100
property not recommended to be placed 

in, 104–105
property schedules (lists), 111–113
property that does not need to be 

transferred (trust as beneficiary of 
property), 83–84, 113

property to be placed in the trust, 97–98, 
102–103, 104–105, 112–113
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resource for, 18
as revocable, 96, 97, 110
risks of naming a cotrustee, 107, 108–109
signature on, 111
simplicity of, 111
successor trustee, alternate, 107
successor trustee, changing, 186
successor trustee, choosing, 100, 107, 

108–109
successor trustee, duties of, 97, 99, 107–108
successor trustee, trusting your, 100
taxes (estate and income) not affected by, 

96, 101
taxes owed at death and, 110
taxes (property) probably not affected by, 

104, 123
tax requirements of naming someone else 

as sole initial trustee, 106
termination of, 97
terms associated with, 97
transfer of property into the trust, 97–99, 

112–114
transfer of property to the beneficiaries, 

97, 99
trust document/instrument, 111
trustee (initially naming cotrustees), 

106–107
trustee (initially naming yourself), 97, 106
trustee (naming someone else as sole initial 

trustee), 106
wills needed as backup, 98, 114
See also Estate planning; Lawsuits contesting 

your estate plan; Living trusts, provisions 
of; Shared living trusts for couples

Living trusts, provisions of
for child’s trusts, 46–47
for disclaimed gifts, 193–194
for family pot trusts, 51–52
for life insurance proceeds left to children, 

52–53

for Uniform Transfers to Minors Act, 46–47
Living will (declaration on medical care if 

you are incapacitated)
overview, 63–67
defined, 61
discussing your decisions with your health 

care agent, 65
distribution of copies, 67, 185
forms for, obtaining, 66–67
other names for, 61
resources on, 66–67
signatures and witnesses or notary public, 

67
what you can cover in, 64–65
when it takes effect, 61, 66
See also Durable power of attorney for 

health care (health care agent)
Long-term care

asset protection and, 14
for a child with special needs, 30–31
resource for, 18–19
See also Incapacitation; Special needs, 

children with
Louisiana

as community property state, 8
as community property state with right of 

survivorship, 125
shared living trusts for couples in, 102–103
UTMA age limits, 48
See also Community property states; State 

laws

M
Maine

statutory wills, 84
transfer-on-death real estate deeds, 119
UTMA age limits, 48
See also State laws

Marital deduction, in estate taxes
overview, 139
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for gift taxes, 145
noncitizen spouses and, 140–141, 145
postponement of, 135
for property left to your spouse, 140–141
QTIP trusts and, 158–159

Marital property control trusts, 164–168
overview, 164
blended families and use of, 164–165
emotional aspects of estate planning and, 

167–168
examples of, 165, 167–168
final beneficiaries (children and other 

inheritors), 165, 167–168
lawyer for, 164, 167–168
life beneficiary of (spouse), 165
trustee for, 166–170
unmarried couples using, 165

Market value. See Fair market value
Married couples

community property agreements, 126
disclaimer trusts and reduction of estate 

taxes for, 154–157
estate tax marital deduction for, 135, 139, 

140–141, 145, 158–159
estate tax portability of personal 

exemption for, 139, 155
402(k) and 403(b) program beneficiaries 

and, 133, 134–135
gift tax exemption, 152
life insurance policy assigned to spouse, 

127
living trust beneficiaries and, 109–110
living trusts as tool for, 97
long-term care and protection of assets, 14
noncitizen spouses, 140–141, 145, 149
prenuptial agreements, 8
property inherited by or gifted to one 

spouse and kept separate, 9

property owned by one spouse prior to 
marriage and kept separate, 8–9

QTIP trust to postpone estate taxes, 
158–159

tenancy by the entirety ownership by, 16, 
123–124

waivers by spouses, 8–9, 109, 134–135
See also Divorce; Marital property control 

trusts; Second or subsequent marriages; 
Shared living trusts for couples; 
Simultaneous death of spouses; Spouse’s 
right to inherit property

Martindale.com, 181
Maryland

inheritance tax, 142
tenancy by the entirety, 124
transfer-on-death vehicle registration, 118
UTMA age limits, 48
See also State laws

Massachusetts
statutory wills, 84
tenancy by the entirety, 124
UTMA age limits, 48
See also State laws

Medicaid
ABLE Act accounts and repayment of 

benefits, 56
Medicaid trusts, for protection of assets, 14

Medical bills
gift tax exemption for paying, 145
long-term care and shielding of assets, 14
See also Debt problems

Medical decisions if you become incapacitated
overview, 60–71
Advance Health Care Directive, 61, 62, 69
distribution of document copies, 185
DNR (Do Not Resuscitate) order, 61, 67, 

68–69
emergency care, 67–69



216  |  ESTATE PLANNING BASICS

fears alleviated by dealing with, 63
forms for, obtaining, 66–67, 69
identification bracelet/anklet/necklace, 71
letting people know about your wishes, 63, 

68–69, 70–71
POLST (Physician Orders for Life-

Sustaining Treatment), 62, 67, 68–69
resources for, 60, 69
right to die with dignity, 60
when the documents take effect, 66
See also Durable power of attorney for 

health care; Living will
Medical directive. See Living will
Medical Orders for Life-Sustaining 

Treatment (MOLST). See POLST 
(Physician Orders for Life-Sustaining 
Treatment)

Medical Orders for Scope of Treatment 
(MOST), 69

Medical power of attorney. See Durable 
power of attorney for health care

Medicare, resource on, 19
Memorial service, planning, 70
Michigan

statutory wills, 84
tenancy by the entirety, 124
UTMA age limits, 48
See also State laws

Minnesota
transfer-on-death real estate deeds, 119
transfer-on-death vehicle registration, 118
UTMA age limits, 48
See also State laws

Minor children
overview of, 13–14
adoption of, and need to change your 

estate plan, 46, 186
blended families, 26, 164–165
custody of, 7, 40
custody, if both parents die (See Personal 

guardian)

custody, if one parent dies, 13, 42–43
defined, 13
Florida rule for gifting a family residence, 

23
living trusts and, 102, 114
other people’s, leaving property to, 57
property owned outright by, state laws 

limiting amount of, 46–49
providing for, defined, 13–14
sample estate plans for families with, 

192–193, 194–195
See also Children; College funds; New 

children; Parents; Personal guardian; 
Special needs, children with

Minor children, property management 
options for. See Child’s trusts; Family 
pot trusts; Property guardianship; 
Property manager (for minor child’s 
property); Uniform Transfers to Minors 
Act (UTMA)

Mississippi
tenancy by the entirety, 124
transfer-on-death real estate deeds, 119
transfer-on-death vehicle registration, 118
UTMA age limits, 48
See also State laws

Missouri
tenancy by the entirety, 124
transfer-on-death real estate deeds, 119
transfer-on-death vehicle registration, 118
UTMA age limits, 48
See also State laws

Money market accounts, transfer to living 
trusts, 112

Montana
transfer-on-death real estate deeds, 119
transfer-on-death vehicle registration, 118
UTMA age limits, 48
See also State laws

Moral requirements for beneficiaries, 32
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Mortgage interest deduction, 101
MOST (Medical Orders for Scope of 

Treatment), 69
Motor homes, living trusts and, 112
Moving to a new state, changes to estate 

plan when, 186–187
Mutual funds

529 education plans placed in, 53
transfer-on-death accounts, 117
transfer to living trust, 112

N
Nebraska

inheritance tax, 142
transfer-on-death real estate deeds, 119
transfer-on-death vehicle registration, 118
UTMA age limits, 48
See also State laws

Nevada
as community property state, 8
community property with right of 

survivorship, 125
gifts to caregivers, 23
shared living trusts for couples, 102
transfer-on-death real estate deeds, 119
transfer-on-death vehicle registration, 118
UTMA age limits, 48
See also Community property states; State 

laws
New children

disinheritance of, requirement for express 
intention of, 35

revision of estate plan to include, 46, 186
New grandchildren, and education trust, 

171
New Jersey

inheritance tax, 142
tenancy by the entirety, 124
UTMA age limits, 48
See also State laws

New Mexico
as community property state, 8
community property with right of 

survivorship, 125
shared living trusts for couples, 102–103
statutory wills, 84
transfer-on-death real estate deeds, 119
UTMA age limits, 48
See also Community property states; State 

laws
New York

tenancy by the entirety, 124
UTMA age limits, 48
See also State laws

Nolo resources
on avoiding probate, 18
on digital assets planning, 11, 81
on estate planning, 17–19
on estate taxes, 139, 143
executor’s guide, 18
on individual retirement plans, 132
on intestate succession, 90
on living trusts, 18
on long term care, 19
on organizing records, 18
on POLST forms, 69
on probating an estate, 19, 86, 127
on protecting assets in illness, 14
on protecting real estate, 18
on retirement and medical benefits, 19
on retirement planning, 130–131
on social security disability, 19
on special needs trusts, 18, 30, 31, 170
trustee’s guide, 18
on writing your will, 93

Nolo’s Lawyer Directory, 191
Noncitizen spouses

estate tax marital deduction, 140–141, 145
gift tax marital exception, 145
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lawyer specializing in needs of, 141, 179
QDOT (Qualified Domestic Trust), 141

Nonprofit corporations, 403(b) plans for, 
132–133, 134

North Carolina
tenancy by the entirety, 124
UTMA age limits, 48
See also State laws

North Dakota
transfer-on-death real estate deeds, 119
UTMA age limits, 48
See also State laws

Notarization of documents
durable power of attorney for finances, 75
durable power of attorney for health care, 

67
living trusts, 111, 187
living will, 67
transfer-on-death real estate deeds, 119
of will signatures, 27, 79, 80

Notice of assignment (living trusts), 112
Nuncupative wills (oral wills), 85

O
Ohio

tenancy by the entirety, 124
transfer-on-death deeds, 119
transfer-on-death vehicle registration, 118
UTMA age limits, 48
See also State laws

Oklahoma
tenancy by the entirety, 124
transfer-on-death real estate deeds, 119
UTMA age limits, 48
See also State laws

Online resources
ABLE accounts, 56
estate planning, 19, 182
estate taxes, federal, 139
estate taxes, state, 143
final arrangements, 71

529 education plans, 54
intestate succession, 6, 90
lawyers, finding, 181
legal research, 182
Nolo’s Lawyer Directory, 181
pensions, 134
POLST forms, 69
probate, 127
retirement planning, 131
simplified probate for small estates, 86
transfer-on-death real estate deeds, 119
wills, making your own, 93

Oral (nuncupative) wills, 85
Oregon

joint tenancy restrictions, 121
tenancy by the entirety, 124
transfer-on-death real estate deeds, 119
UTMA age limits, 48
See also State laws

Organ donation, 70
Orphans. See Minor children; Personal 

guardian (for minor children); Property 
manager (for minor child’s property)

P
Parents

gifts for grandchildren or other people’s 
children left in care of, 57

importance of estate planning by, 7
single, sample estate plan for, 192–193
as trustee of gifts made to grandchildren of 

the estate planner, 57
See also Children; College funds; Custody 

of minor children; Minor children; 
Simultaneous death of spouses

Partners. See Domestic partners; Married 
couples; Unmarried couples

Partnerships, transferring to living trusts, 
112

Passwords and user names, 11
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Patient advocate, 62. See also Durable power 
of attorney for health care (health care 
agent)

Pay-on-death bank accounts, 16, 90,  
116–117, 187

Pay-on-death securities (government), 90, 117
Pennsylvania

inheritance tax, 142
tenancy by the entirety, 124
UTMA age limits, 48
See also State laws

Pension Rights Center, 134
Pensions

beneficiaries and, 133
benefits determined by employer, 133–134
resources for, 134
rolled over into an IRA of a named 

beneficiary, 133
Personal exemption, federal estate taxes, 

138–139, 140–141, 143
Personal guardian (for minor children)

changing, 186
for children with special needs, 31
choice of, 13, 41–43
contesting custody by the surviving 

biological parent, 13, 42–43
court appointment/approval of, 13, 14, 40–41
court rejection of, reasons for, 43
different guardians for different children, 

41–42
property manager and, 44–45
sample plan, 192–193, 194–195
statement explaining your choice of, 13
successor (alternate), 41–42, 44
will as required device for naming of, 

40–43, 78, 79, 89, 114
Personal representative. See Executor of will
Personal retirement accounts. See Individual 

retirement programs and estate planning
Pets as beneficiaries, 33
Photographs, 104

Physician Orders for Life-Sustaining 
Treatment (POLST), 62, 67, 68–69

Physician Orders for Scope of Treatment 
(POST). See Physician Orders for Life-
Sustaining Treatment (POLST)

Physicians. See Doctors
Planes, living trusts and, 112
P.O.D. (pay-on-death) bank accounts, 16, 

90, 116–117, 187
POLST (Physician Orders for Life-Sustaining 

Treatment), 62, 67, 68–69
Pooled trusts

charitable trusts, 161
special needs trusts, 170

Pour-over wills, 83–84
Power of attorney for health care. See 

Durable power of attorney for health 
care (health care agent)

Precious metals, 112
Prenuptial agreements, waiver of statutory 

inheritance rights, 8
Prepaid plans, as 529 plans, 54
Primary beneficiaries, defined, 22
Probate

overview, 86–88
debt problems of estate and choice to use, 

87, 100
executor determining necessity of, 81
inheritance of property still in probate at 

death, 90
life insurance, if beneficiary is your estate, 

127
probate fees, 84, 86–88
for property not properly transferred into a 

living trust, 89–90, 98
in the public record, 96
resources for, 19, 86, 127
simplified probate for small estates, 86, 

126–127
See also Probate avoidance; Probate court; 

Probate fees
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Probate avoidance
overview, 86–88
community property agreements, 126
community property with right of 

survivorship, 125
gifts and, 89, 128
individual retirement programs, 130
life insurance in, 91, 100, 127–128
living trusts, 15, 96, 98, 100
pay-on-death accounts (bank deposits or 

securities), 16, 90, 116–117
property not yet transferred to device for, 

and need for backup will, 89, 98
small estates and simplified probate rules, 

86, 126–127
tenancy by the entirety, 123–125
transfer-on-death accounts for securities, 

117–118
transfer-on-death real estate deeds, 16, 91, 

118–119
transfer-on-death vehicle registration, 16, 

91, 118
use of devices for, and property not 

transferable by will, 91
See also Joint tenancy; Living trusts; 

Retirement plans
Probate court, 81, 83
Probate fees, 84, 86–88
Procrastination about estate planning, 6
Profit-sharing plans, 131, 134. See also 

individual retirement programs and 
estate planning

Property
overview, 7–11, 15–16
digital assets, 11, 73, 81
durable power of attorney for finances and, 

75
inventory/itemized list of, 9–11
joint tenancy, 120–121
kept separate by one spouse, 8–9

lack of, 100
managed by executor, 81
minors owning outright, legal limits on, 

14, 44, 48
not transferable by wills, 91
not yet transferred by a probate-avoidance 

device, and need for backup will, 89, 98
sale or gift of, and the need for changes to 

your estate plan, 186
spouse’s right to inherit, 8–9
still in probate at time of death, 90
transferring title into trusts, 98, 102–104, 

112–113
See also Gifts; Property control trusts; Real 

estate; Spouse’s right to inherit property; 
Transfer of property upon death; 
Unequal distribution of property; specific 
types of property

Property control trusts
overview, 164
education trusts, 170–171
flexible trusts (sprinkling trusts), 173
lawyer for, 164, 167–168, 173
spendthrift trusts, 49, 56–57, 172
See also Marital property control trusts; 

Special needs trusts
Property guardianship (of child’s property)

appropriate uses for, 51–52
changing, 186
court proceedings/review of, 51
defined, 51
as least desirable method of leaving gifts 

for grandchildren, 57
for life insurance proceeds, 52–53
naming of, 51–52, 89, 186
terminated when minor becomes 18, 51
unexpected assets received by child and, 

51–52
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Property management options (for minor 
child’s property). See Child’s trusts; 
Family pot trusts; Property guardianship; 
Property manager (for minor child’s 
property); Uniform Transfers to Minors 
Act (UTMA)

Property manager (for minor child’s property)
alternate, 44
banks/financial institutions as (not 

recommended), 45
changing, 186
choice of, 44–45
defined, 44
different managers for different children, 45
duties of, 44–45
leaving property to other parent to be used 

for children’s benefit as alternative to, 44
personal guardian distinguished from, 44
personal guardian named as, 45
successor, 47

Property schedules, 111
Property taxes, and living trusts, 104, 123
Provider Orders for Life-Sustaining 

Treatment. See POLST (Physician 
Orders for Life-Sustaining Treatment)

Q
Qualified Domestic Trust (QDOT), 141, 

179
Qualified Terminable Interest Property 

(QTIP) trust, 158–159

R
Real estate

owned by unmarried couples, 102
reappraisal of, in living trusts, 99
recording the durable power of attorney 

for finances, 76
resource for, 18
state inheritance taxes on, 142–143

statement of market value at death of 
grantor, 99

stepped-up basis, 99, 123, 146–149
tenancy by the entirety, 123–125
transfer-on-death deeds for, 16, 91, 118–119
transferring deeds after death of grantor, 99
transferring deeds into a living trust, 98, 113
transfer to living trusts, 98
See also Home, family; Joint tenancy; 

Recording deeds and other documents; 
Tax basis

Reciprocal beneficiaries, tenancy by the 
entirety allowed for, 124

Recording deeds and other documents
durable power of attorney for finances, 76
for living trusts, transfer of titled property 

to, 98, 102–103
transfer-on-death real estate deeds, 91, 119

Registered domestic partners
community property laws and, 8, 125
lawyer to determine status of, 27
tenancy by the entirety allowed for, 124

Residuary beneficiary
alternates for, 78
defined, 22
living trusts and, 96, 98, 102, 110–111
property not transferred into a living trust 

and, 89–90
in simultaneous death of joint tenants, 

121
suddenly acquired property and, 89
wills and, 78

Responsibility issues with adult children. See 
Irresponsible beneficiaries

Retirement plans and estate planning
overview, 130
federal requirements for withdrawals from, 

130, 133, 136
as probate avoidance tool, 130
resources on retirement planning, 130–131
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wills may not transfer assets from, 91, 194
See also Pensions; individual retirement 

programs and estate planning
Reverse QTIP election, 159
Revisions. See Changes to your estate plan
Revocable trust account. See Pay-on-death 

bank accounts
Rhode Island

tenancy by the entirety, 124
UTMA age limits, 48
See also State laws

Right of survivorship. See Survivorship, 
right of

Right to die with dignity, 60
Roth IRAs

overview, 132, 136
annual contribution limits, 132
beneficiaries named for, 134
beneficiary of, tax-free proceeds to, 91
earnings of, as tax-free, 132
estate taxes and, 132
income tax of beneficiary and, 136
wills may not transfer assets from, 91
withdrawals from, as tax-free, 132, 136
See also individual retirement programs 

and estate planning

S
Safe deposit boxes

for storage of estate plan documents  
(not recommended), 184

transferred to living trust, 112
Same-sex couples. See Domestic partners; 

Married couples; Unmarried couples
Sample estate plans, 190–197
Savings accounts. See Bank accounts
Savings plans, as 529 plans, 53
Second or subsequent marriages

overview, 164
beneficiaries of, 12, 26, 164–165, 196–197
blended families, 26, 164–165

marital property control trusts for, 164–168
sample estate plan for, 165, 196–197
See also Married couples

Securities (stocks and bonds)
brokerages and living trusts, 107, 113, 117, 

196
529 plans as, 54
living trusts and, 107, 112, 117
pay-on-death ownership of, 90, 117
shared living trusts for couples and, 112
transfer-on-death accounts, 117–118

Securities and Exchange Commission 
(SEC), 54

Self-proving affidavits, 80
SEP-IRAs, 131, 132. See also individual 

retirement programs and estate planning
Settlor of a living trust, 97
Shared gifts

lawyer for, 30
percentage of gift, 28–30
selling immediately vs. ongoing shared 

ownership, 29
trusts for, 30

Shared living trusts for couples
beneficiaries, naming of, 102–103, 109–110
choice of, 102–103
community property vs. common law 

states and, 102–103
after death of one spouse, 103
diagram of how it works, 105
incapacitation of one or both spouses and, 

107
initial trustees, spouses as, 106
pour-over wills and, 83–84
successor trustee for, 103
transfer of property into the trust, 112–114
transfer of property to beneficiaries, 103, 

104, 105
unmarried couples and, 102
See also Living trusts
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Signatures
on DNR orders or POLST forms, 68–69
on durable power of attorney for health 

care, 67
on living trusts, 111–112
on living wills, 67
notarization of, 27, 79, 80
on wills, 67, 79, 80

Simultaneous death clause, 34–35
Simultaneous death of joint tenants, 91, 121
Simultaneous death of spouses

beneficiary complexity from, 34–35
care for minor children in, 40–43
property management for minor children 

and, 44–45
simultaneous death clause, 34–35
See also Personal guardian (for minor 

children); Property manager (for minor 
child’s property)

Single parents, sample estate plan for, 192–193
Single people

living trusts and, 97, 102–103
sample estate plan for, 192–193, 195–196

Small estates
living trusts generally not needed for, 100
low-value items in, 89–90
simplified probate laws for, 86, 126–127

Social Security Administration (SSA), 19, 
73, 169

“of sound mind,” 79, 93
South Carolina

recording required for durable power of 
attorney, 76

UTMA age limits, 48
See also State laws

South Dakota
community property option, 8, 125, 126
community property with right of 

survivorship, 125

transfer-on-death real estate deeds, 119
UTMA age limits, 48
See also State laws

Special needs, children with
ABLE Act accounts, 55–56
beneficiary complexity with, 30–31
personal guardian for, 31
See also Special needs trusts

Special needs trusts, 168–170
overview, 30–31, 168–170
eligibility of child to receive government 

benefits in, 30–31, 169
lawyers for, 30, 179
pooled special needs trusts as alternative 

to, 170
resources for, 18, 30, 31, 170
rules for (SSA), 169
successor trustee(s) for, 169
trustee for, 30, 169–170

Specific items, asking your beneficiaries 
what they want, 38

Spendthrift trusts, 49, 56–57, 172
Spouses

custody of minor children, 13, 42–43
life insurance policy assigned to, 127
portability of tax exemption between 

spouses, 139
as sole beneficiary of 401(k) or 403(b) 

program, 134–135
See also Common law states; Community 

property states; Married couples; Non-
citizen spouses; Second or subsequent 
marriages; Simultaneous death of spouses; 
Spouse’s right to inherit property;  
Unmarried couples; Waivers by spouse

Spouse’s right to inherit property in common 
law states (statutory inheritance rights)

overview, 8–9
definition of common law states, 8
divorce and, 186
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lawyer assistance for leaving spouse less 
than half, 9

living trusts and, 109
waiver of, 8–9

Spouse’s right to inherit property in 
community property states

community property agreements, 126
divorce and, 186
Florida rule for leaving a family residence, 23
401(k) and 403(b) plans, 133, 134–135
listing of community property states, 8–9
moving to a community property state, 187
waivers of 401(k) inheritance rights, 

134–135
Springing power of attorney, 62, 74–75, 76
Sprinkling trusts, 173. See also Family pot 

trusts
State estate taxes. See Estate taxes, state
State inheritance tax, 142–143
State laws

ABLE Act, 56
caregivers, gifts to, 23
community property agreements, 126
doctors may not serve as durable power of 

attorney for health care, 64
doctor’s signature required for DNR order 

or POLST, 68–69
domestic partnerships, 8, 27, 125
electronic wills, 85
estate and inheritance taxes, 142–143
executor of will, out-of-state, 82
family residence, rule for leaving (Florida), 

23
handwritten wills, 79, 83
homestead protection, 104–105
intestate succession, 6, 90
joint tenancy, 120–121
living trusts, information to beneficiaries, 

99

minors owning property outright, UTMA 
limits on, 44, 48, 50

moving to a new state and need for 
changes to your estate plan, 186–187

oral wills (nuncupative wills), 85
pay-on-death bank accounts, 117
probate exemption for small estates, 86, 

126–127
probate fee, 88
signatures on living will/health care power 

of attorney, 67
statutory wills, 84–85
tenancy by the entirety, 124
transfer-on-death real estate deeds, 91, 

118–119
transfer-on-death vehicle registration, 91, 

118
when health care documents take effect, 

66
See also Common law states; Community 

property states
Statutory inheritance rights. See Spouse’s 

right to inherit property in common law 
states

Statutory wills, 84–85
Stepchildren, caregiver gift laws applying to, 

23. See also Blended families
Stepped-up basis

advantage of transferring property after 
death vs. selling or giving it away during 
life, 146–149

joint tenancy and, 123, 148
living trusts and, 99

Stocks. See Securities (stocks and bonds)
Storing your estate planning documents, 71, 

184–185
“Superwill statute” (Washington state), 91
Surrogate. See Durable power of attorney for 

health care (health care agent)
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Survivorship, right of
alternate beneficiaries and, 24–25
community property agreements and, 126
in community property states, 125
overview, 120
simultaneous death of joint tenants, 121
survivorship clause, 34

T
Talking over your plans with beneficiaries, 

28, 37–38
Tax basis

overview, 146
capital improvements and, 146–147
defined, 146
depreciation and, 147–149
stepped up, and advantage of transferring 

property after death vs. selling or giving 
it away during life, 146–149

stepped-up, and joint tenancy, 123, 148
stepped-up, and living trusts, 99

Tax deductions
charitable gifts, 139, 141
depreciation, 147–149
marital deduction, 139, 140–141, 145, 

158–159
mortgage interest, 101

Taxes
overview, 16
attorney-in-fact for finances managing, 73
living trusts and, 101
paid by custodian of minor children, 47
paid by executor, 81
property taxes, 104, 123
state inheritance tax, 142–143
See also Capital gains taxes; Estate taxes, 

federal; Gift taxes; Income taxes; Tax 
basis; Tax deductions; Tax-saving 
accounts

Tax-saving accounts

Coverdell education accounts, 54–55
529 education plans, 53–54
See also Estate taxes, reduction of; 

Irrevocable estate tax-saving trusts; Tax 
basis

Tax-saving irrevocable trusts. See Irrevocable 
estate tax-saving trusts

Tenancy by the entirety, 16, 123–125
Tenancy in common, 120–121
Tennessee

community property option, 8, 125, 126
community property with right of 

survivorship, 125
joint tenancy restrictions, 121
tenancy by the entirety, 124
UTMA age limits, 48
See also Community property states; State 

laws
Term life insurance, 13, 45, 128. See also 

Life insurance
Texas

as community property state, 8
community property with right of 

survivorship, 125
shared living trusts for couples, 102
transfer-on-death real estate deeds, 119
transfer-on-death vehicle registration, 118
UTMA age limits, 48
See also Community property states; State 

laws
Three-generation trusts. See Generation-

skipping trusts
Titles of ownership

for boats, 113, 118
transferring into a living trust, 97–98, 

102–104, 112–113
transferring out of a living trust to the 

beneficiaries, 108
See also Real estate
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Tools, 112
Totten trust. See Pay-on-death bank accounts
Transfer of property upon death

overview, 15–16, 91
lawyers not required for, 15
no income tax on inherited property, 138
stepped-up tax basis and, 146–149
transfer-on-death accounts for securities, 

117–118
transfer-on-death real estate deeds, 16, 91, 

118–119
vehicle registration, 16, 91, 118
See also Living trusts; Probate avoidance; 

Trusts; Wills
Transportable Physician Orders for Patient 

Preferences (TPOPP). See POLST 
(Physician Orders for Life-Sustaining 
Treatment)

Treasury bills, 117
Treasury notes, 117
Trust companies

as executor (not recommended), 82
as successor trustee for living trust, 109

Trustees. See under names of specific trusts
Trusts

catastrophic illness and protection of assets 
with, 14

charitable remainder trusts, 141, 160–161
defined, 49
disclaimer trusts, 154–157, 193–194
domestic asset protection trusts, 14
education trusts, 170–171
family pot trusts, 49–53, 83–84, 186
flexible trusts (sprinkling trusts), 173
generation-skipping trusts, 161–162
irrevocable, and asset-shielding from 

creditors, 110, 141, 154, 157–162, 187
Medicaid trusts, 14
for ongoing shared ownership of gifts, 30

pay-on-death bank accounts as form of, 
116–117

pet trusts, 33
pooled trusts, 161, 170
QDOT (Qualified Domestic Trust), 141, 

179
QTIP (Qualified Terminable Interest 

Property) trusts, 158–159
spendthrift trusts, 49, 56–57, 172
will establishing, 49, 78
See also Child’s trusts; Family pot trusts; 

Irrevocable estate tax-saving trusts; 
Living trusts; Marital property control 
trusts; Property control trusts; Shared 
living trusts for couples; Special needs 
trusts

U
“Under trust dated” (u/t/d), 113
Unequal distribution of property

beneficiary complexity in, 27–28
education trusts and, 171
sample estate plan involving, 190–191
talking with family members about, 28

Uniform Transfers to Minors Act (UTMA)
overview, 46–48
age at which minor receives property, state 

laws on, 48
child named beneficiary, 49
custodian, alternate/successor, 46–47
custodian, changing, 186
custodian, reasonable compensation for, 49
federal tax returns, filing of, 47
for grandchildren or other people’s 

children, 57
life insurance proceeds left to children, 

52–53
record keeping requirement, 47

Unmarried couples
as beneficiaries, 26–27
caregiver gift laws applying to, 23
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civil unions, tenancy by the entirety 
allowed for, 124

competence while estate plan prepared, 
establishing, 27

disclaimer trusts and reduction of estate 
taxes for, 156

family hostility to, 27
living trusts for, 97, 102
marital property control trusts for, 165
no automatic legal right to inherit, 26
no estate tax deduction for, 140
See also Domestic partners; Married 

couples; Single people
User names and passwords, 11
Utah

transfer-on-death real estate deeds, 119
UTMA age limits, 48
See also State laws

u/t/d (under trust dated), 113
UTMA. See Uniform Transfers to Minors Act

V
Valuation of property. See Fair market value
Vehicles

living trust disadvantages for, 104
transfer of title to living trust, 112
transfer-on-death vehicle registration, 16, 

91, 118
Vermont

tenancy by the entirety, 124
transfer-on-death vehicle registration, 118
UTMA age limits, 48
See also State laws

Video or film wills, 27, 86
Virginia

tenancy by the entirety, 124
transfer-on-death real estate deeds, 119
transfer-on-death vehicle registration, 118
UTMA age limits, 48
See also State laws

W
Waivers by spouse

of 401(k) beneficiary rights, 134–135
of right to half-interest in money the 

other spouse earns (community property 
states), 135

of statutory inheritance rights (common 
law states), 8–9, 109

Washington
as community property state, 8
community property with right of 

survivorship, 125
shared living trusts for couples, 102
“superwill statute,” 91
transfer-on-death real estate deeds, 119
UTMA age limits, 48
See also Community property states; State 

laws
West Virginia

transfer-on-death real estate deeds, 119
UTMA age limits, 48
See also State laws

Wills, 78–93
overview, 15, 78
amending a will (“codicils”), 187
as backup to a comprehensive estate plan, 

89–90
as backup to living trusts, 98, 114
challenges to, 93
court invalidation of, 36, 93
custodian for minor children named in, 

46–47
defined, 78
dying without (See Intestate succession)
electronic wills, 85
estate planning and use of, 88–91
ethical wills, 37
funeral/final arrangements should not be 

included in, 70
handwritten (holographic) wills, 79, 83
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joint tenancy results compared to, 123
lawyer not needed for, 92–93
legal grounds for contesting, 93
legal requirements for, 78–82, 93
for low-value items, 89–90
notarization of, 27, 79, 80
oral wills (nuncupative wills), 85
physical appearance of, 80
pour-over wills, 83–84
probate as drawback of, 15
procrastination in the writing of, 6
property still in probate at time of death, 90
property you can’t transfer by will, 91
as public record, 96
requirements for, 78–82
resources for, 17, 93
revoking a will, 187
signature on, 67, 79, 80
as sole document in estate plan, 86
statutory wills, 84–85
trusts established via, 49, 78
typed versions, 79
used when probate is not required, 81, 

89–90, 114
video or film wills, 27, 86
witness affidavit (“self-proving”) for, 80
witnesses for, 79–80, 86
See also Beneficiaries; Estate planning; 

Executor of will; Intestate succession; 
Lawsuits contesting your estate plan; 
Living will (declaration on medical care 
if you are incapacitated); Probate; Wills, 
provisions of

Wills, provisions of
for disclaimer of gifts, 162
for grandchildren, gifts to, 57
joint tenants, simultaneous death of, 91, 

121
for low-value items, 89–90
for paying bills, 87

personal guardian for children, 41–43, 78, 
79, 89, 114

for pets, 33
property guardian for children, 51–52, 89, 

186
for property not yet transferred by a 

probate-avoidance device, 89, 98
for property transferred under probate-

exemption state laws for small estates, 86, 
127

for suddenly acquired property, 89
trusts, establishment of, 49–50, 78
Uniform Transfers to Minors Act (UTMA) 

and, 47, 49
Wisconsin

as community property state, 8
community property with right of 

survivorship, 125
joint tenancy restrictions, 121
shared living trusts for couples, 102–103
statutory wills, 84–85
transfer-on-death real estate deeds, 119
UTMA age limits, 48
See also Community property states; State 

laws
Witnesses

for durable power of attorney for finances, 75
for durable power of attorney for health 

care, 67
for living will, 67
self-proving affidavit by, 80
for wills, 79–80, 86

Wyoming
simplified probate rules for small estates, 126
tenancy by the entirety, 124
transfer-on-death real estate deeds, 119
UTMA age limits, 48
See also State laws

Y
Young children. See Minor children  ●
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